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Preface

As we prepare ourselves to wind down for the second half of this publication,
our engagement with those outside of the Judiciary offers its own reward. This
publication is perhaps our most prolific offering yet. It combines remarkable
variety and respect for good legal writing in equal measure.
In this, it is acknowledged that elegant legal treatises are not an end in
themselves but are marked with their own sense of purpose.
It is heartening that the muted response in the past towards our invitation to
write, is now overwhelmingly the reverse. Such that our article bank reflects
a dynamism which brims with great ideas and intellectual vigour.
Justice Zainun Ali
Managing Editor
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Native Customary Laws and Rights in Sarawak:
A Brief Insight
by
Justice Dato’ Abang Iskandar bin Abang Hashim*

Introduction
[1] The focus of most followers of the customary laws of Sarawak
is drawn to the Sarawak customary rights in relation to land matters.
To a large extent, they are not far off the mark, as legal literature on
other areas of Sarawak customary laws is not as robust and rampant,
in light of the application of the general civil and criminal laws as
contained in statutes on the people of Sarawak, including the natives
themselves, which form the biggest demographic composition in the
State.
[2] This article is an attempt at shedding some light on the Sarawak
customary law of some of the natives in Sarawak, including the
landscape of the native customary rights (“NCR”). I use the term
“some” because there are no less than thirty-six ethnic groups in the
State and each group has its own adat or customs which is practised
within each own community.
[3] Not all these groups have their customary rules or adat codified,
though. Nevertheless, since the customs have been practised for
so long and have contributed to the well-being of the community
concerned, they remain the custom. Otherwise they would be rightly
discarded. The practices which remain are indeed the bedrock of the
customary laws that the community still hold dear, as a cornerstone
to their existing life-style. This continuous evolving process ensures
that only the best survive and continue to dominate.

* Judge of the Court of Appeal of Malaysia. The writer is a native of Sarawak and
wishes to acknowledge the assistance rendered by his Deputy Registrar, Fauziah
Hani binti Ahmad Fuzi, and Majlis Adat Istiadat Sarawak in the preparation of
this article.
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[4] It can be fairly said that the customary laws of Sarawak have
served the various communities well. The practise of the adat have
achieved sufficient consistency and acceptance so much so that it has
become possible to construct a systematic structure to enable better
administration of the customary laws through a formal court system
specifically for native customary laws in Sarawak.
Part 1: The Native Court system
A. The informal Native Court system
[5] Prior to 1954, there was no formal native court system in Sarawak,
although an informal system had already existed for more than 100
years. Most, if not all disputes among the natives would, as far as
possible, be resolved by way of amicable settlement. For example, in
Iban customary law, as a general rule, the dispute would be resolved
based on the basic principle of, “Utai besai gaga mit; Utai mit gaga
nadai”, which means, “make large things small; a small thing becomes
nothing.”
[6] Any dispute between parties will normally be referred to the
“Tuai Rumah” or the headman. The headman will attempt to settle it
with the help of the Tuai Umai (the farm leader) or Tuai Burong (an
expert in various kinds of augury as well as being well versed in the
genealogies and history of his community farm leader or augury
expert), and other village members who are well versed in customary
adat. In a petty case, the Tuai Rumah may even offer to compensate
the aggrieved party himself or may encourage the friends or relatives
of the disputants to do so, in the interest of bringing about a quick
and mutually acceptable resolution of differences. However, if a case
cannot be settled informally, the Tuai Rumah will then call for a bechara
(hearing). The bechara will be attended by the disputants, their family
members and several elders, who are recognised for their knowledge
of adat. The plaintiff will present their case, followed by the defendant.
After each party has presented his case, the testimony of witnesses
is given and the discussion is open to questions until the Tuai Rumah
is satisfied that the issues involved in the dispute are clear and that
each party has had an opportunity to air its case fully. The Tuai Rumah
will then call the elders present to express their opinions. In stating
their views, they are expected to cite precedent and draw parallels
to previous judgments made in similar cases by former headmen
and regional leaders. Having heard the views of the elders, the Tuai
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Rumah proceeds to make his judgment. In doing so, he carefully cites
the rules of adat relevant to the case and, upon the basis of the courts’
deliberations, judges one party or the other to be at fault.
[7] The aggrieved party may exercise his right to appeal against the
verdict to the Penghulu’s Court and up to the Native District Court.
However, parties will normally resolve their case privately and
prevent it from developing into serious litigation in accordance with
the principle of making what is large, small. This is also to avoid the
embarrassment of an unfavourable bechara and the severity of fines
which will increase from one level to another.1
[8] It is interesting to note that in the course of proving his innocence,
an accused may do so by means of a formal contest or ordeal such as
Kelam Ai or Selam Ai. Kelam Ai is a diving contest where the man who
remained underwater the longest emerges as the victor. Generally,
the disputants engaged stand-ins to champion their case and wagers
might be staked on the outcome as well. The most common issue
settled by Kelam Ai concerned hereditary rights of ownership over
fruit groves and bee trees.2 Apart from Kelam Ai, there are three other
types of ordeals, namely, Nyelam, Bachok Betong and Bachelok Api.3
[9] In terms of punishment for the minor cases in Adat Iban, the Tuai
Rumah may impose fines in the form of eggs (telu manok), nails (paku
lawang), cups (mangkok), plates (chapak) and bowls (pinggai). The tunggu
or fine to be imposed are reckoned in mungkul.4
[10] For serious offences, the tunggu may be paid by tajau (ceramic
jar). For example, in an incest case, if a man or a woman had sexual
intercourse with his or her stepchild, the man is fined sigi5 rusa (RM8)

1 GNMawar, “Iban Cultural Heritage”; https://gnmawar.wordpress.com/adat-iban/
part-1-iban-adat-law-and-custom/.
2 The last known diving contest in Sarawak occurred during the Japanese
occupation between those accused of the murder of Mr GRH Arundell and his
family at Lubok Antu in early 1948. Mr GRH Arundell was the Acting Resident
of the Second Division, the only European civil servant who managed to escape
Japanese Military arrest. Mikai, the principal accused, survived the test while
the other three accused failed it.
3 GNMawar, “Iban Cultural Heritage”; https://gnmawar.wordpress.com/adat-iban/
part-1-iban-adat-law-and-custom/.
4 1 mungkul equals RM1.
5 Sigi means one.
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and the woman sigi alas muda (RM4).6 In addition, they must produce
two fowls, a knife and an iron adze (axe). They are also forbidden to
marry. In a case of accidental murder, the killer would be required
to compensate the deceased’s relatives with pati nyawa, which is a
compensation in the form of two valuable old jars. Failing to pay this,
the killer would be surrendered as a servant to the deceased’s family.
His descendants would also remain as servants of the deceased’s
family unless they liberate themselves by paying compensation or
are voluntarily freed by their owners.7
B. The emergence of formal native courts
[11] The development of formal native courts began during the reign
of Rajah Charles Brooke in 1870. The native court was established as
“Native Mahomedian Probate and Divorce Court” for the settlement
of marriage engagement, rights and divorce cases, and division of
property occasioned by divorce or death. The Native Court then
was presided over by the principal Datu or Chief and also dealt with
Islamic matters. However, the Islamic matters were later taken over by
the Syariah Court. The jurisdiction and functions of the Native Courts
have shifted and expanded far and wide over the 136 years, into the
administration of justice involving the native laws and customs of
the native communities other than Muslims. During this period, the
English law had been slowly imported and applied among the natives.
For example, the abolition of head-hunting activity,8 putting an end to
the slavery law, and introduction of various Orders such as the Court’s
Order 1870 and Marriage Order 1871. The Native Courts Order 1940
was also introduced. It provided the constitution of a series of Native
Courts and their jurisdictions. The classes of Native Courts were (a)
the District Court constituted by a Magistrate of the Second Class,
a Native Officer and two assessors; (b) the Court of a Native Officer
or Chief constituted by those officials and (c) a Headman’s Court
consisting of a Headman and two assessors. Jurisdiction consisted
of power to adjudicate breaches of native law and customs. The first
two classes of court could impose both fine and imprisonment whilst
the latter could impose a fine only. Rights of appeal went from the
6 Rusa and alas muda are types of tajau or ceramic jars.
7 GNMawar, “Iban Cultural Heritage”; https://gnmawar.wordpress.com/adat-iban/
part-1-iban-adat-law-and-custom/.
8 HH The Rajah v Dunggaw and Unjar [1934] SCR 37.
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most junior to the most senior of the Native Courts and thence to the
court of a Magistrate of the First Class and eventually to the Supreme
Court. The fees payable in respect of proceedings under the Order were
low, in some cases no fee at all, as befitting their limited jurisdiction.9
[12] The period of 1947 to 1955 witnessed the major reforms of the
native courts, including the passing of the Native Court Ordinance
1955. Apart from the Native Chiefs, the Residents, District Officers and
Natives Officers, later on the Sarawak Administrative Officers were
given magisterial powers to preside over the Native Courts cases.
Hence, the Native Courts’ work became one of the main functions and
duties of the Residents and District Officers. The courts’ jurisdiction
was extended to all natives of Sarawak on matters of customary law
or customs.10
[13] Some of the Native Courts decisions have been reported by the
Sarawak, North Borneo and Brunei Supreme Court Report and Malayan
Law Journal. For example, in the case of adoption and distribution
of property, reference can be made to the case of Entinggi Anak Bano
v DRI (f) Anak Ambok.11 In this case, the Supreme Court held that
where the break-up may be regarded as the fault of both the adopting
parents and adopted child, the adopted child is entitled to share the
property acquired by the bilek equally with each parent, from the
commencement of adoption up to the time the child leaves the
adopting parents. The Native Court also has jurisdiction in contract
matters such as in the case of Penghulu Jarraw v Jubin Anak Marin,12
where the court held that it will not assist a litigant who wished

9 MB Hooker, The Administration of Native Law in Sarawak, An Outline History; http://
mbs.sarawaknet.gov.my/addeditlawreport.php?type=reference&action=open&i
d=12863671924927a5b2d3961. MB Hooker is Adjunct Professor of the Faculty of
Law and Visiting Fellow in the Department of Political and Social Change, College
of Asia, at the Australian National University. He was previously Professor of
Comparative Law at the University of Kent at Canterbury. He is regarded as a
world authority on Islamic law and traditional customary law in Southeast Asia
and is a founder and co-editor of the Australian Journal of Asian Law. Notable
publications include Indonesian Syariah: Defining a National Islamic Law (ISEAS
Singapore, 2008).
10 Historical Background, Native Court Portal; http://www.nativecourt.sarawak.
gov.my/modules/web/page.php?id=91&menu_id=113&sub_id=133.
11 [1953] SCR 17.
12 [1951] SCR 30.
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to recover illegal remuneration. Land matters were also included,
and in fact land matters form the most common issue of disputes
among the natives. The disputes mostly centered on the issue of
boundary,13 inheritance,14 and ownership,15 which will be dealt
with later in Part 2.
[14] After Sarawak gained her independence through the Formation
of Malaysia in 1963, the right of the State in the Federation of
Malaysia to constitute her own Native Courts was firmly enshrined in
item 13 of List IIA of the Ninth Schedule to the Federal Constitution.
On June 1, 1993 the Native Courts Ordinance 1992 came into force
to repeal the 1955 Ordinance, which was riddled with deficiencies.16
[15] The Native Courts Ordinance 1992 put in place the constitution
of the Native Courts in Sarawak. Section 4 of the Native Courts
Ordinance 1992 provides that there are four Native Courts having
original jurisdiction with the Headman’s Court at the lowest level
in the hierarchy. It is presided by a Village Head (Ketua Kampung)
and assisted by two assessors. The Chief’s Court stands at the second
tier. It is presided by a Penghulu and assisted by two assessors. Both
the Headman’s Court and Chief’s Court have original jurisdiction.
They may, on their own motion or on application by any party to
the proceedings make an order that the case be referred for trial by
the third-tier court, namely the Chief’s Superior Court. The Chief’s
Superior Court consists of a Temenggong or Pemanca sitting with two
assessors, or both Temenggong and Pemanca sitting with one assessor.
The District Native Court is at the fourth tier. It is chaired by a magistrate
and assisted by two assessors. The District Native Court also possess
original jurisdiction to hear cases involving disputes between natives
in respect of any land held under NCR or which is within a native
communal reserve declared under section 6 of the Sarawak Land
Code (“SLC”), any claim for compensation to be paid under the SLC
for termination of NCR over land, and any right to inheritance under

13 See TR Gawan v Penghulu Manggoi (Supreme Court, Kuching Civil Appeal
No. A/18/54)
14 See Tandang anak Nyalingkong v Sendi anak Nyanggau & Anor [1953] SCR 25
15 See Mentu Tapau & Ors v Lobang Batu & Anor (High Court of Serian Civil Case
No A/1/52).
16 Historical Background, Native Court Portal; http://www.nativecourt.sarawak.
gov.my/modules/web/page.php?id=91&menu_id=113&sub_id=133.
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native customary laws to any land held under NCR or within a Native
Communal Reserve.17
[16] Section 13(1) provides that cases from the District Native Court
can be appealed to the Resident’s Native Court. The Resident’s Native
Court shall be constituted by a person, for the time being holding or
acting in the office of Resident of a Division, sitting with not less than
two but not more than four assessors who shall be persons whom the
Resident has reason to believe are versed in the customary laws relevant
to the determination of the appeal. The highest court in the hierarchy
of Native Courts in Sarawak is the Native Court of Appeal presided over
by a judge and shall consist of one or more persons whom the Yang
di-Pertua Negeri is satisfied to have knowledge of the customary law
or of one of the customary laws relevant to the determination of the
appeal. This is provided by section 13(3). The hierarchy of Native
Courts under the Native Courts Act 1993 is as follows:
Native Court of Appeal

resident’s native court

district native court

chief’s superior court

chief’s native court

Headman’s native court

17 Section 5(3)(a) of the Native Court Ordinance 1992.
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[17] Section 5 of Native Courts Ordinance 1992 provides the
jurisdictions of native courts, which include:
(a) Cases involving native law or custom in which all the parties
are subject to any native system of personal law;
(b) Cases involving native law or custom relating to any religious,
matrimonial or sexual matter where one party is a native;
(c) Any civil case, not being a case under the jurisdiction of any of the
Syariah Courts, constituted under the Syariah Courts Ordinance
2001 in which the value of the subject matter does not exceed
two thousand ringgit and all the parties are subject to the same
native system of personal law;
(d) Any criminal case of a minor nature which are specifically
enumerated in the Adat Iban or any other customary law by
whose custom the court is bound and which can be adequately
punished by a fine not exceeding that which under section 11,
a native court may impose;
(e) Any matter in respect of which it may be empowered by any
other written law to exercise jurisdiction; and
(f) Cases involving disputes between natives in respect of any
land held under NCR or which is within a native communal
reserve declared under section 6 of the SLC, any claim for
compensation to be paid under the SLC for termination of NCR
over land, and any right to inheritance under native customary
law to any land held under NCR or within a Native Communal
Reserve.
[18] Exception is given to a certain extent, for example, section 28
which provides that the Native Court shall have no jurisdiction to try
a case which is an offence under the Penal Code, in any proceedings
concerning marriage or divorce regulated by the Law Reform (Marriage
and Divorce) Act 1976 and Islamic Family Law Ordinance 2001 and
any rules or regulations made thereunder.
C. Codification of customary law
[19] By virtue of the Native Court Ordinance 1992 and other
Ordinances such as Native Customary Laws Ordinance 1955 and Native
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Customs (Declaration) Ordinance 1996, some of the native customary
laws were finally codified. As at May 21, 2018, there are seven such
codified native Adat, according to Majlis Adat Istiadat Sarawak. The
seven codified native Adat are the Adat Iban Order 1993 (“Adat Iban”);
the Adat Bidayuh Order 1994 (“Adat Bidayuh”); the Adat Kayan-Kenyah
Order 1994 (“Adat Kayan Kenyah”); the Code of Adat Bisaya Order 2004
(“Adat Bisaya”); the Code of Adat Lun Bawang Order 2004 (“Adat Lun
Bawang”); the Code of Adat Kelabit Order 2008 (“Adat Kelabit”) and
the Code of Adat Penan Order 2011 (“Adat Penan”).
[20] At this juncture, let us look at two of the codified Adat, the
oldest and the latest codes, namely the Adat Iban and the Adat Penan,
respectively.
[21] Both Adat Iban and Adat Penan are rather comprehensive codes
of customary law governing personal laws of their communities.
They cover matters relating to longhouse, matrimonial, divorce,
property, inheritance, death and burial, as well as adoption. These
codes provide standard forms, such as Marriage Testimonial Form
or Marriage Certificate (Form A), Divorce Testimonial or Divorce
Certificate (Form B), Testimonial of Adoption or Adoption Certificate
(Form C), and Testimonial of Annulment of Adoption or Annulment
of Adoption Certificate (Form D).
C1. Adat Iban
[22] Adat Iban is codified based on the existing Tusun Tunggu, which
maintains many core or commonly practised adat, such as, “ngayap”.
Ngayap is a custom of courtship in the form of a night visit by an
unmarried man to an unmarried woman in the latter’s room18 with
the intention of making a marriage proposal.
[23] Under the Adat Iban, offences against the rules of social behaviour
shall be subject to secular fines and the term used for such fines shall
be ukum and payment shall be specified in kati or pikul.19 Breaches
against customs and taboos shall be subject to restitution and the term
used is tunggu and payment shall be in mungkul.20 “Tunggu“ is a form
18 Section 1 of Adat Iban 1993.
19 1 kati shall be equivalent to RM1 and 1 pikul equivalent to RM100.
20 “Mungkul” means a small jar used in olden days for settling disputes. 1 mungkul
is equivalent to RM1.
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of restitution, which covers two important ingredients: first, it covers
the idea of providing a settlement between individuals; and second, it
covers the idea of appeasement, atonement or restoration of the physical
and spiritual wellbeing of the individuals or the community. There is
no element of punishment. In terms of settlement, the offender shall
provide tunggu in the form of mungkul, and in terms of appeasement,
atonement or restoration, the offender shall provide “genselan”,21
“Pelasi Menua”,22 “Pati Nyawa”23 or whatever the case may be. For
example, section 132 of Adat Iban provides that in the case of Ngayap,
if the woman’s parents object to such a visit, they may themselves
order the man to keep away. If the man insists on visiting, the parents
shall report the matter to the Tuai Rumah. Failing to obey the order of
the Tuai Rumah, the man shall provide a tunggu of 50 Mungkul.
C2. Adat Penan
[24] While Adat Penan shares the same concept of payment of fine
(ukum), its monetary value is specified in kati and pikul. For offences
against customs and taboos, the offender shall be subject to “tebara’” or
restitution, and provision shall be made in tasah.24 There is no element
of punishment in cases of breach of custom or taboo. Restitution could
be by restoring the peace and tranquility, blood sacrifice to appease
the environment or ritual propitiation to appease the god or spirit,
through the provision of pigs, fowls etc. Like the Ibans, the Penans
also promote peace and harmony, ie, by holding Pengenin kenin
or to calm a situation in order to restore peace and tranquility or
harmonious relationship between individuals according to the adat.
Below are some examples of Adat or provisions in both Adat Iban and
Adat Penan: Below are some examples of Adat or provisions in both
21 “Genselan” means a kind of ritual propitiation provided by the offender for breach
or infringement of a custom or taboo. In other words, it is a ritual offering to
appease the gods for any disturbance caused and to restore harmonious relations
among members of the community.
22 “Pelasi menua” means a kind of ritual offerings and articles which when provided
are supposed to avert the evil forces that would have been brought down upon
a country through the commission of some offences, such as incest and other
major crimes.
23 “Pati nyawa” means compensation paid by a person responsible for the death of
another to the parents, wife or husband, children or relatives of the deceased,
whether the death is caused by negligence or carelessness, or accident or
otherwise such as by gunshot, knife, spear, explosives, poisonous substance or
any other dangerous weapons.
24 1 tasah shall be equivalent to RM1.
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252627282930

Adat/Offence

Adat Iban

Adat Penan

Whoever, having
agreed to join
a longhouse,
builds a separate
house on his own

The person shall be fined
two pikul – section 3

The person shall
be fined 1 pikul and
provide tebara’ of 15
tasah – section 5

Quarrelling in
the farm

The person shall provide
a tunggu of 4 Mungkul
and genselan consisting
of a fowl and kering
semengat – section 84

The person who started
the quarrel shall
provide the farm owner
tebara’ of 25 tasah –
section 72

Breach of
engagement

The defaulting party
shall return the ring
or any other betrothal
token to the injured
party and shall provide
pemalu25 of 50 Mungkul –
section 140

If the defaulting party
is a man, he shall
provide tebara’ of 50
tasah, bet nyaa’26 of 1
malat27 and 1 pigan28
and the tada’ tebukeu’29
shall remain with the
woman – section 118

Divorcing
pregnant wife

The husband shall be
fined one and a half
Pikul and shall provide
Tunggu Tinggal30 of 120
Mungkul. He shall also
maintain any child
under the custody of his
former wife and shall
provide confinement
expenses of 120 Mungkul
– section 154

The husband shall be
fined 1 pikul, provide
tebara’ of 200 tasah and
bet nyaa’ consisting of
1 malat and 1 pigan.
He shall also provide
child maintenance and
confinement expenses
to the aggrieved party
– section 126

25 “Pemalu” means a form of settlement for hurting someone’s feelings or causing
embarrassment by speech or action.
26 “Bet nyaa” means to throw away shame, and in the context of the adat, when a
person causes embarrassment or shame to another, he or she is required to provide
the aggrieved party with some valuable articles as a symbolic gesture of restoring
the self-respect of the dignity of a person so embarrassed or shamed.
27 “Malat” means an ordinary multi-purpose working bush knife commonly known
in Sarawak as parang which is used as a marriage gift, other social transactions
or as an item provided by an offender to an injured party as kemehing sahé for a
breach of customs.
28 “Pigan” means a plate for eating and is used to fulfil the adat of makung sahé.
29 “Tada’ tebukeu” means gift to indicate an engagement.
30 “Tunggu Tinggal” means a restitution payable to the injured party in a divorce
case.
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Distribution of
property – Dying
without heir/
childless

The property shall be
inherited by the nearest
heirs in equal shares.
The deceased’s nearest
heirs are his brothers
and sisters – section 186

The property will
be distributed to the
deceased’s next closest
relatives living in the
same village or to any
person who looks after
the deceased when
he or she was alive –
section 161

Death and burial
– excavates
or exhumes a
human remains
from a graveyard

The offender shall be
fined three pikul, a
tunggu of 250 mungkul,
per human remains
and shall pay for the
costs of making good
the graveyard or any
damage done and also
Pelasi Menua consisting
of a pig, kering semengat
and kurung semengat –
section 191

The offender shall be
fined for each human
remain, 3 pikul, to
provide tebara’ of 250
tasah, pengenin kenin
consisting of 1 buin31 or
2 dik,32 kemehing sahé33
of 1 malat buk,34 makung
sahé35 of 1 tawak36
and pay for the cost
of making good the
graveyard – section 169

Adoption –
driving away
adopted child or
parent

Whoever commits the
offence shall provide
Pemalu 50 Mungkul –
section 195

Whoever contravenes
this provision shall
provide compensation
to the aggrieved party
– section 177

[25] The erstwhile learned Chief Justice of Sarawak, Tan Sri Lee
Hun Hoe, had occasion to share with us his observations on the
challenges he faced when hearing customary law cases in Sarawak,
as follows:313233343536
31 “Buin” means a domestic pig provided to the aggrieved party as turip tana’ by
the person, who breaches a major custom.
32 “Dik” means a fowl provided to the aggrieved party by the person who breaches
a custom.
33 “Kemehing sahé” means strengthening of one’s spirit through the provision of
bush knife or ceremonial sword provided by an offending party or otherwise.
34 “Malat buk” means a ceremonial sword commonly known in Sarawak as parang ilang,
which is used as a marriage gift, other social transactions or as an item provided
by the offender to the injured party as pengenin for a breach of customs.
35 “Makung sahe’ means ritual propitiation provided by a person for a breach of
infringement of a custom or taboo consisting of a dik/yap and malat/puie.
36 “Tawak” means a type of brass gong which is deep with a prominent knob
and considered as a valuable item used in social transactions such as for bride
wealth.
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Custom is a mysterious and uncertain thing. Those of us who
frequently have to deal with custom when administering the law
feel that we could do with a little more certainty and less mystery.
Custom is certainly not fossilised. It is not (sic) static. Custom must
grow and change as communities’ progress and develop in the light
of rapid social change and economic development in the country.
Otherwise it will die. Ceremonies and taboos form part of the customs
of many communities. Where they do no longer serve any useful
purpose or command the respect of the community with which they
are associated then they are rightly discarded. The fact that they are
gone increases rather than diminishes the value of the hardcore of
the custom which remains.37

[26] And then, there is the matter that relates to NCR over land. Unlike
the family law aspects of customary law, this aspect of land tenure
created under the customary rights presents its own set of issues,
which I shall now attempt to highlight henceforth.
Part 2: Certain aspects or features of native customary rights over
land
[27] As mentioned earlier, the native courts have jurisdiction in cases
involving disputes between natives in respect of any land held under
NCR or which is within a native communal reserve declared under
section 6 of the SLC, any claim for compensation to be paid under the
SLC for termination of NCR over land, and any right to inheritance
under native customary law to any land held under NCR or within
a Native Communal Reserve.38 However, when disputes involve
natives and non-natives, the cases will go to the civil High Court for
determination.
A. Mode of beginning NCR claim
[28] Until quite recently, there was uncertainty as to how a claim for
NCR land in Sarawak should begin. Should it be by way of Order 53
of the Rules of High Court 1980 (the precursor to the present Rules of
Courts 2012), namely, by way of an application for judicial review or
should it be done by way of a writ action. The issue was considered

37 Lee Hun Hoe, Cases on Native Customary Law in Sarawak, 1976, (Kuching, Sarawak:
National Print Department).
38 Section 5(3)(a) of the Native Court Ordinance 1992.
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in the case of Nikodemus Singai & Ors v Sibu Slipway Sdn Bhd & Ors39
(“Nikodemus Singai”) and related cases. The source of the predicament
then was apparently brought about by the principle in the English
case of O’Reilly v Mackman (“O’Reilly”).40 In the case of Nikodemus
Singai, Rhodzariah Bujang JC (as her Ladyship then was) had stated:
[9] … It is only right that I maintain a consistency in my approach to
issues in dispute of this nature and to exercise the same deliberations
with respect to the exceptions to the O’Reilly’s principle for indeed
there are exceptions to the said rule. Lord Diplock in the O’Reilly’s case
mentioned two i.e. when the claim for infringement of a right of the
plaintiff arising under private law arose by way of a collateral issue
or when the parties did not object to the adoption of the procedure
used. The categories of exception are not closed declared Lord
Diplock in his judgment and it is to the other probable exceptions
to the principle that I am directing my mind to.
[10] After giving the matter much thought, I am of the view that
cases involving claims of native customary rights such as this one
are an exception to the O’Reilly’s principle. I came to this decision
because the prosecution of the plaintiff’s right here is a genus in
itself for by its very definition that right is largely unsupported
by evidence; it is almost purely proved by oral evidence based on
customs and tradition and is a peculiarity of only two states Sabah
and Sarawak. For the natives in these two states – their rights to the
land – to forage, to hunt, to fish and to cultivate the land, for it is
not just a place to build a home but their very livelihood – this right
is handed down one generation to the next. To tie them down to
the O’Reilly’s principle when more often than not they would only
know about the transgressions of their right when the land had
already been dealt with by the state authorities (as in this case) is
an irreparable injustice which the Law Lords in O’Reilly, I am sure
would never have intended.
[11] In holding that native customary rights cases are an exception to
the O’Reilly’s principle I find support in the decision of the House of
Lords in Gillick v West Norfolk & Wisbech Area Health Auth [1986] AC
112. In the said case the plaintiff, a mother of five young daughters
challenged, by way of a writ action, a decision of the Health authority

39 [2010] 5 AMR 77; [2010] 10 CLJ 383.
40 [1982] 3 All ER 1124.
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in allowing doctors, in some circumstances, to give contraceptive
advice and treatment to girls under 16 years of age without parental
consent. Though her claim was dismissed on merits, the House of
Lords agreed that the procedure she adopted was right and one of
the reasons given for that was in the words of Lord Scarman –
“ … the private law content of her claim was so great as to make
her case an exception to the general rule.”
[12] It cannot be denied that the assertions by the plaintiff of having
native customary rights over the land is embedded in private law;
much more private, I would say than Mrs Gillick’s concern for the
morality of her young daughters who were not in any imminent
danger of being prescribed contraceptive pills and being given
treatment for related ailments. The plaintiffs in this case are facing
the loss of their livelihood, their land and their rights to all these,
obviously, are more private in nature than the motherly concerns
of Mrs Gillick.

[29] This approach in Nikodemus Singai was favoured and adopted
by Richard Malanjum (CJ of Sabah & Sarawak) (as his Lordship then
was) in the Federal Court case of Bato Bagi & Ors v Kerajaan Negeri
Sarawak & another Appeal.41 His Lordship held as follows:
[100] I would like to make another note on the use of Order 53 of the
Rules of the High Court 1980 in cases involving native customary
rights. This point was touched upon in Jalang’s case by the courts
below. With respect, I find that it is highly unfair and prejudicial to
insist upon the natives to proceed by way of Order 53 when they seek
to enforce a constitutional right by way of declaration to that effect.
[101] Although it does, to a certain extent, fall within the realm of
public law, I am of the view that it tilts more towards the vindication
of a private right which is recognised both under statute and at
common law (which pre-existed statute). As such, the natives should
be at liberty to proceed by way of an ordinary civil suit. Another
way of looking at it is to consider it as an exception to the O’Reilly v
Mackman [1982] 3 All ER 1124 principle.
[102] I therefore prefer to approve the recent decision of the High
Court in Nikodemus Singai & Ors v Sibu Slipway Sdn Bhd & Ors [2010]

41 [2011] 5 AMR 493; [2011] 6 MLJ 297.
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5 AMR 77; [2010] 10 CLJ 383 to that of Shaharuddin Ali & Anor v
Superintendent of Lands & Surveys, Kuching Division & Anor [2004] 4
CLJ 775.

[30] Indeed, it would stand to reason that to start an NCR claim over
land by way of writ action should be the preferred mode as the native
claimant would have to lead voluminous oral evidence in order to
establish that he had created NCR over the land in dispute. His viva
voce evidence would need to be cross-examined by the adverse party
as well. A writ action will provide both parties the opportunity to
ventilate their respective cases, as opposed to arguing and essentially
submitting from the bar table by opposing counsel on affidavit evidence
if the Order 53 mode was to be pursued. Granted that the challenge
involves a decision made by a public officer in the discharge of his
public duty, the private law element in the subject-matter as a whole
is rather overwhelming as to qualify it as an exception to O’Reilly. The
Order 53 mode also has a restricting feature in terms of time stipulated
in order to file for leave application, which is 40 days from the date
of the impugned decision. In most cases, the reality on the ground
would not make it reasonably possible for an applicant to take steps
to comply with the requirements of Order 53. The Federal Court again
gave its stamp of approval to this mode by way of a writ, among
others, in the case of Superintendent of Lands and Surveys, Samarahan
Division & Anor v James Jagah Ak Nyadak & 12 Ors.42
B. Who is a native in Sarawak?
[31] A ”native” of Sarawak has been defined as a race declared to
be indigenous to Sarawak in the Constitution Ordinance of 1946.43
Sarawak Malays, being a native of Sarawak can also create and claim
NCR over land, provided that he can establish, through evidence, that
he has fulfilled all the necessary requirements.
C. What would amount to NCR land?
[32] As to what would amount to NCR over land, the Federal Court
in the case of Bisi Jinggot v Superintendent of Lands and Surveys Kuching
Division & Ors44 (“Bisi Jinggot”) decided that in order to create NCR
42 Civil Appeal No. Q-01-387-09 decided on November 18, 2014.
43 First Schedule: “Races now considered indigenous to Sarawak”. See also Cap. 1,
Revised Laws of Sarawak 1958.
44 [2013] 4 AMR 701; [2013] 6 CLJ 805.
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over land according to the customs of the Iban community, he must
have felled virgin forests, cultivated and occupied the land continuously.
All these must have started before the cut-off date of 1958. After
January 1, 1958, a permit must be obtained from the minister for the
further creation of NCR over land. Under section 4, Part II - Land
Classification and Division of the SLC, there are three classifications
of land under the Code, namely, mixed zone land, which may be
owned by any person without restriction; native area land, which can
only be owned by natives of Sarawak and interior area land of which
NCR may be established in specific areas subject to permission by the
minister. So, all the NCR lands had their origins before 1958 and are
being continuously occupied as such. The presence of virgin forests
on the claimed NCR land would prove fatal to such a claim. There
must be evidence that the claimed NCR land had been worked on
continuously over the years and although there need not be continuous
physical presence by the claimant on the land, there must be a
measure of control over the land adduced by the claimant sufficient
to exhibit his control over it. The test of establishing occupation has
been enunciated by Arifin Zakaria FCJ (as he then was) in the case
of Superintendent of Lands and Survey Miri Division and Anor v Madeli
bin Salleh,45 in which there must exist a sufficient measure of control
over the land. His Lordship held that:
On the issue of what is meant by “occupation”, we agree with the
view of the Court of Appeal that actual physical presence is not
necessary. There can be occupation without physical presence on
the land provided there exist sufficient measure of control to prevent
strangers from interfering …”

D. Transferability of NCR land
[33] Is NCR land transferable like other landed property? That issue
came before the Kuching High Court in the case of Sapiah Mahmud v
Superintendent of Lands and Surveys Samarahan Division & Ors.46 The facts
of this case were: the plaintiff was a native of Sarawak, who claimed
to have acquired NCR over certain areas comprised in various field
lots (the said lands) in Sungai Merdang Limau, Samarahan, Kuching.
Her claim was based on the fact that she had purchased the said lands
under several documents from the respective sellers, who claimed to
45 [2007] 6 AMR 290; [2007] 2 MLJ 390.
46 [2009] 9 CLJ 567.
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be entitled to the said lands as successors of the original occupiers or
the original occupier of the said lands. In short, the original occupier
or successors of the original occupier had acquired NCR over the
said lands and had sold them to the plaintiff, who in turn contended
that she acquired the NCR over the said lands. It is also the plaintiff’s
pleaded case that the sale of the said lands was permissible under the
custom of the erstwhile owners under NCR who sold their respective
field lots to her. Additionally, the plaintiff pleaded that the transactions
were permissible under the provisions of the Land Code. The plaintiff
sought for a declaration that the she had acquired NCR over the said
lands. The plaintiff also sought for various other consequential reliefs.
In the circumstances set out in the plaintiff’s pleaded case, the claim
can be determined by considering the legal effect of the purchase of
the said lands. It was unnecessary, therefore, to determine whether
the sellers of the said lands had established their NCR over the said
lands in accordance with the provisions of the Land Code. Simply
put, the sole question was whether the NCR over the said lands can be
transferred to the plaintiff for valuable consideration. Linton Albert J held
that it was a well-established principle that NCR do not owe their
existence to statutes and that the basis of a claim for NCR is their
continuous occupation of land, relying on the case of Superintendent
of Lands & Surveys, Bintulu v Nor Anak Nyawai and Another Appeal47
for that proposition. The plaintiff did not claim to be in continuous
occupation nor was evidence adduced to show that it was the custom
of the transferors, who were Ibans, that NCR can be transferred in the
way the plaintiff claimed. In fact, there were authorities which were
inconsistent with the plaintiff’s claims to have acquired NCR over the
said lands. In Sumbang Anak Sekam v Engkarong Anak Ajah,48 Lascelles J
laid down the following principle at page 96,“ Individual customary
rights are not transferable by sale or otherwise for value.”
[34] Even the Iban custom of “tungkus asi”49 which is the giving of
a customary token in exchange for NCR over land has its limits.
47 [2005] 4 AMR 621; [2005] 3 CLJ 555, CA.
48 [1958] SCR 95.
49 “Tungkus Asi” literally means a packed lunch. It is a token gift in consideration for
the transfer of the family land’s ownership to his relatives. It was the practice in
the old days, when an Iban migrated from one place to another, for the transferee
to pay the “Tungkus Asi” to the transferor as compensation for the original
clearing.
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Lascelles J at page 97 said “The term ‘Tungkus Asi’ may now well be
misused and disguise what is really in fact a sale. If for example the
‘tungkus asi’ was to consist of, say $500.00 cash or a $1,000.00 outboard
engine then this would be a sale and invalid.”
[35] The consideration given by the plaintiff for the said lands was
many times the figures used for illustration. Sat Anak Akum & Anor v
Randong Anak Charereng50 and Galau & Ors v Penghulu Imang & Ors51
are also authorities for the proposition that NCR over land cannot be
transferred for value. In the final analysis, the learned judge found
that the plaintiff had failed to establish that she had acquired NCR
over the said land, and proceeded to dismiss her claim with costs to
be taxed unless agreed.
[36] However, a contrary position was taken by the Kuching High
Court in the case of Rambli bin Kawi v Superintend of Lands and Surveys52
(“Rambli bin Kawi”), David Wong Dak Wah J (as his Lordship then
was) was of the view that it was transferable between and among the
natives, as he viewed it as a proprietary right over the land and ought
to be transferable among the natives only. If non-natives are free to
transact lands of mixed zone status in Sarawak, he could see no reason
why natives with NCR lands should not transact such lands among
themselves. On top of it, there is no express prohibition in any statute
in Sarawak that prohibits such practice. He was also of the view that
it would be a regressive step in terms of economic well-being of the
natives themselves if they were not allowed to transact on the NCR
lands over which they had created NCR. On appeal to the Court of
Appeal, his Lordship’s decision was affirmed by the majority decision
(see Superintendent of Lands and Surveys Kuching Division & Anor v
Mohamad Rambli Kawi).53
[37] The position on the issue appears to have been settled in the
case of Bisi Jinggot where our apex court decided that a distinction
would need to be drawn between alienated and unalienated native
customary land, where the former is held to be transferable, whereas
the latter is not transferable.
50
51
52
53

[1958] SCR 104.
[1966] 1 LNS 50, CA.
[2010] 8 AMR 93; [2010] 1 LNS 115.
Civil Appeal No. Q-01-783-2010 (unreported) for majority judgment; [2014] 1
LNS 851 for dissenting judgment.
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E. Extinguishment of NCR over land issue
[38] On the issue of extinguishment of NCR over land, cases had been
concerned with the issue of whether such an action was constitutional
in light of Article 13 of the Federal Constitution. In the case of Rambli
bin Kawi, David Wong Dak Wah J (as his Lordship then was) said:
Whether section 5(3) and (4) of the Land Code, is unconstitutional?
I have dealt with this issue in the case of Jalang anak Paran & Anor
v Government of Sarawak & Anor [2007] 1 AMR 39; [2007] 1 MLJ 412
where I held at p 51 (AMR); p 423 (MLJ):
“ [12] The rationale therefore is where there is legislation for
extinguishment of native customary rights, so long as there is
payment of adequate compensation; the said legislation is safe
from constitutional attack. For reasons stated above, I hold that
s 5(3) and (4) of the SLC do not violate Article 5 of the Federal
Constitution and hence a valid piece of legislation.”
I have no reason to depart from my earlier view. In fact Dato’ Abdul
Aziz J in a later case of Bato Bagi & Ors v Government of Sarawak (Suit
No. 22-74- 2000-II) (unreported), saw fit to agree with my view where
he stated that:
“ though the common law respects the pre-existence of rights
under native laws and customs, such rights may be taken away
by clear and unambiguous words.”
Accordingly, I reject this contention of unconstitutionally.

[39] In the case of State Government of Sarawak v Masa Anak Nangkai
& 11 Ors,54 it was held that:
[33] The Sarawak Land Code does not abrogate or extinguish the
pre-existing NCR which existed prior to January 1, 1958 or impose
a total ban on future creation of NCR. The phrase “in accordance
with the native customary law” in s 5(1) of the Sarawak Land Code
is a clear restatement of the law that the laws of Sarawak recognise
NCR that existed prior to January 1, 1958.
[34] Section 5 of the Sarawak Land Code provides that until a
document of title is issued, a native that has acquired NCR is deemed
54 Civil Appeal No. 01(f)-5-02/2016(Q) & three other related appeals.
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to be a licensee of the government. Under s 5(2) of the Sarawak Land
Code, the underlying basis for the recognition of a particular NCR
acquired lawfully is the occupation of and usage of land according
to customary practices of the community or communities concerned.

[40] So, the position now is that NCR over lands may be extinguished
as provided under section 5(3) of the SLC but there has to be adequate
compensation paid to the natives whose NCR over the lands are
affected.
F. Effect of codification
[41] What would be the effect of the codification of the adat on NCR
in relation to land? It was provided for by the Secretariat Circular
No.12/1939 Sarawak that the various indigenous codes, such as the
Tusun Tunggu, were not meant to be exhaustive. In Appendix A, it
is stated in paragraph 1 that: “The Land Orders recognize NCR to
land, but give little guidance on the subject, the law of customary
tenure is wrapped up with that of inheritance and neither has yet
been adequately codified.” The Supreme Court of Sarawak case of
Sat anak Akum & Anor v Randong anak Charareng,55 in dealing with an
appeal against the decision of Bodley J in the High Court at Saratok,
as to whether a Dayak can make a written will, the Court of Appeal
as per Lascelles J, held that:
… The Tusun Tunggu which applies to the Dayaks of the Third, Fourth
and Fifth Division is the result of an attempt to codify the adat which
prevails among the Dayaks of these Divisions. It is well understood
however that it is by no means exhaustive; I myself have come across
points of adat which are not even mentioned in the Code …

[42] This was alluded to in the dissenting opinion of Zainun Ali FCJ
in the Director of Forest, Sarawak & Anor v TR Sandah Tabau & Ors And
Other Appeals56 (“TR Sandah Tabau”) which sought to stress the point
that just because the practice of “pulau” and “menoa” were not found in
the Iban Code of Tusun Tunggu is not conclusive proof, among others,
that they did not form part of the custom of the Ibans, thus qualifying
as law as defined under the Federal Constitution.

55 [1958] SCR 104.
56 [2017] 3 CLJ 1.
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[43] It is trite in the common law world that common law is more
malleable than codified rules. Perhaps it would be rather pertinent
to ponder a little on the acute observation made by Professor MB
Hooker, which is reproduced in full below, so as not to derogate
anything from it, as an attempt to summarise it may embellish it,
however unwittingly:
This brings us back to the question of the codification of Native law, a
far cry indeed from the Orders of the first Rajah. Codification must of
course be approached with a good deal of caution and, in the Sarawak
case, at least three issues must be kept firmly in view. First, given
the great diversity of localized practice in the state and the equally
pressing need for some uniformity, an over-rigid style of drafting must
be avoided. This can best be done by leaving considerable discretion
to the higher Native courts and the Native Appeal Court, coupled
with a requirement on all such courts to keep full records. Given
these two conditions some standardized practice could be worked
out in a comparatively short space of time. Second, the rather more
difficult, the problem of translating concepts from the Native world
into a legislative vernacular must be squarely faced. It is not easy
to translate such concepts and one must utilize technical data from
such social sciences as anthropology, and so on. Finally, in drafting
the provisions of any code, the facts of modern life must be kept in
the forefront. The code/s must reflect the changing circumstances of
Native life in Sarawak. If it does not, it will be ineffective and thus
contribute nothing to Native welfare while at the same time bringing
the law into disrepute.57

G. The issue of Temuda, Pulau and Menoa
[44] One of the most contentious issues pertaining to NCR lands
has been one that pertained to temuda, pulau and menoa, which are
practices related to the natives’ right to forage for food supplies,
including hunting in the jungle near their longhouses. Temuda denotes
the native custom of clearing, occupying and cultivating an area
which included burial grounds and longhouse sites. Pulau refers to
the custom of setting aside and maintaining an area of primary forest
near the temuda, from which the natives derive food and medicines,
57 MB Hooker, The Administration of Native Law in Sarawak, An Outline History; http://
mbs.sarawaknet.gov.my/addeditlawreport.php?type=reference&action=open&i
d=12863671924927a5b2d3961.
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hunt for wildlife, have access to water catchment areas and obtain
other forest produce, e.g., timber for making boats. Pemakai menoa
refers to the area demarcated by a native community (the territorial
domain of a longhouse community) comprising both the temuda and
the pulau.58
[45] As was observed by Zawawi Salleh JCA (as his Lordship then
was) in Superintendent of Lands and Surveys, Kota Samarahan Division
& Anor v Luking Anak Uding & 4 Ors59 that it was first dealt seriously
by Ian Chin J. The former said therein:
The concept of temuda, pemakai menoa and pulau galau was first
discussed at great length by Ian Chin J in the celebrated case of Nor
Anak Nyawai & Ors v Borneo Pulp Plantation Sdn Bhd & Q-01-164-2011,
Q-01-166-2011, Q-02-756-2011,Q-01-136-03/2012 & Q-01-137-03/2012
27 Ors [2001] 6 MLJ 241. One of the issue in that case was that the
Ibans could only claim rights to temuda as provided in the Tusun
Tunggu or its successor the Adat Iban 1933. But the trial judge, after
examining the various orders, decrees of the white Rajah Brooke and
the writing of various authors claiming to be experts on Sarawak
natives customary law and customary rights concluded at page 797 –
“ Thus far, the native customary rights of an Iban associated with
the terms ‘temuda’, ‘pemakai menoa’ and ‘pulau galau’ have not
been abolished. They have survived through all the Orders and
Ordinances. It is not surprising given the attitude of the First
Rajah which has been commented on by various authors. It has
been said that though Sarawak was ceded to James Brooke and
with it the proprietorship and sovereignty over the land, he had
shown a consistent respect for native customary rights over land
(see Anthony Porter – “The Development of Land Administration
in Sarawak from the rule of Rajah James Brooke to the present
time (1841-1965)”). In fact, James Brooke had referred to native
customary rights as “the indefeasible rights of the Aborigines”
(see John Templer – “The Private Letters of Sir James Brooke,
KCB, Rajah of Sarawak”). James Brooke was “acutely aware of the
prior presence of native communities, whose own laws in relation
to ownership and development of land have been consistently
honoured” (see Anthony Porter, p16).

58 Director of Forest, Sarawak & Anor v TR Sandah Tabau & Ors [2014] 2 CLJ 175 at 176.
59 [2016] AMEJ 0904; [2016] 5 CLJ 378 and four other appeals heard together.
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[46] In the Canadian case of Delgamuukw v British Columbia,60 the
Canadian Supreme Court found that “physical occupation” may be
established in a variety of ways, ranging from the construction of
dwellings, through cultivation and enclosure of fields, to regular use
of definite tracts of land for hunting, fishing or otherwise exploiting
the land’s resources.
[47] While the issue of temuda is rather well settled and has found
expression in the SLC, the same cannot be said with regard to the
position of “pulau” and “menoa” until the Federal Court’s majority
decision in the case of TR Sandah Tabau ruled that the practice of
“pulau” and “menoa”, though practised by the Ibans, are nevertheless
not “customs having the force of law” as envisaged by Article 160(2)
of our Federal Constitution. Article 160(2) of the Federal Constitution
reads as follows:
160. Interpretation
(2) In this constitution, unless the context otherwise requires, the
following expressions have the meanings hereby respectively
assigned to them, that is to say:
		 “Law” includes written law, the common law in so far
as it is in operation in the Federation or any part thereof,
and any custom or usage having the force of law in the
Federation or any part thereof.

[48] The position taken by the appellants (Government of Sarawak)
in TR Sandah Tabau was succinctly encapsulated in the dissenting
opinion, as follows:
Datuk JC Fong also took the view that since there was no evidence led
by the respondents that the adat of the Iban community at the time of
James Brooke’s arrival had changed, been discarded or differed from
the adat at the time when their action was filed in the High Court
and in view of the findings of the Federal Court in Superintendent of
Lands and Survey Miri Division and Anor v Madeli bin Salleh [2007] 6
AMR 290; [2007] 2 MLJ 390) (“Madeli bin Salleh”), the courts ought to
have held the pre-existence of rights which the common law respects
were rights to land created in accordance with the adat practised by
the natives at the time of the arrival of Rajah Brooke. That Adat as
60 [1997] 3 SCR 1010.
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determined by the Federal Court in Madeli bin Salleh (supra) is that
to acquire rights to land, virgin/primary forests had to be cleared
or felled and the land over the felled/cleared area, cultivated and
occupied by the natives. In other words, only cleared or felled area
of land (temuda) is recognised as being part of native customary
law. Thus the custom of pemakai menoa and pulau are out of the
equation. That, in effect, is the essence of Datuk JC Fong’s submission.

[49] The apex court had decided by a majority led by Raus Sharif PCA
(as he then was) in the case of TR Sandah Tabau that the plaintiffs’
claim premised on pulau and menoa could not succeed as it had not
been shown to the satisfaction of the majority that the practices of
pulau and menoa had not met the threshold of “custom having the
force of law”.
[50] The dissenting opinion was of the view that the practices of pulau
and menoa qualified as “customs having the force of law” and thus
had fulfilled the threshold requirement of Article 160(2) of our Federal
Constitution and qualified to be considered as law.
[51] The latest development in the NCR land sphere is the case of
TH Pelita Sadong Sdn Bhd & Anor v TR Nyutan Jami & Ors and Other
Appeals.61 Essentially it was concerned with the interplay between
section 132 of the SLC on indefeasibility of title and NCR over land.
The Federal Court, inter alia, made the following unanimous orders,
namely, that the statutory provisions under section 132 of the SLC,
pertaining to indefeasibility of title remain applicable even if it could be
shown that NCR had been created over land in the manner prescribed
under the SLC. A claim of NCR does not overrule the indefeasibility
of title of land in a situation where the interest stated in the issued
document of title was issued after the NCR was asserted and that
the extinguishment of NCR with provision for compensation was
consistent with the Federal Constitution. Article 13(1) of the Federal
Constitution provides that no person shall be deprived of property
save in accordance with the law. By virtue of section 5(2)(a) of the
SLC, the areas claimed by the plaintiffs, which had no document of
title, was State land and by reason of section 5(2)(b) the plaintiffs were
deemed to be in occupation thereof as licensees of the covernment.
This licence may be determinable, or the rights claimed thereunder
61 [2017] 8 AMR 142; [2018] 1 CLJ 19.
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may be extinguished in accordance with the law and upon payment of
compensation. The Legislature of Sarawak has prescribed a statutory
remedy for any person who is deprived of any land but barred from
bringing an action either against the registered proprietor on account
of indefeasibility of title or against the covernment for the recovery of
that land, to seek compensation from the covernment, envisaged under
section 197 of the SLC. Thus, the proper remedy for infringement of
NCR as a result of the issuance of title or alienation of NCR, where
such rights subsist without extinguishment thereof, was an award
of damages and not a declaration to nullify the title issued or the
rectification of such title issued to third parties. The question of law
posed in the third and fourth defendants’ appeal was answered in the
affirmative. It was also decided that an NCR claim does not overrule
or prevail over the indefeasibility of title of land especially when the
interest stated in the issue document of title was issued before NCR
was asserted. The decision also reads, “The effect of this conversion
is that the disputed lands are no longer provisional leases but a lease
proper and are entitled to the protection of section 132 of the SLC,
which title stands good against the whole world.” The nett result being
that, on the facts, the appeals by the defendants and the interveners
were allowed.
[52] That, would appear to be the state of play at the moment, in the
realm of NCR over land in Sarawak.
Conclusion
[53] As can be seen, while the family and family-related aspects of
the Sarawak customary law such as religion, inheritance, marriage
and divorce are rather settled with the codification of the various
adat being practised by the various ethnic groups, such as Adat Iban
1993, the same cannot be said of the state of things as they relate to
the NCR over land. The Tusun Tunggu deals with transgression of the
customs inter se, among persons of the Iban race. In fact, the existing
native court system provides for the village chiefs to mediate cases
involving disputes over native land among his people. But problems
occur when disputes arise over lands which the natives believe are
lands which they have created NCR over. This kind of dispute involves
third parties, and even the State government which asserts that the
lands in question are State lands. Indeed, Professor MB Hooker had
occasion to remark:
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This legislation has been criticized by those who see it as being in
opposition to Native principles of tenure, but however true this
might be, the fact remains that land is a state resource which must
be utilized for the benefit of the whole population.62

[54] When a dispute of this nature happens, everything is on the
table, where practices, customs, statutes and even the Constitution
become fodder upon which contrarion contentions are premised. Some
suggest that a separate court system be set up, specifically to cater for
disputes involving native customary rights on land disputes. But land
is property. It has Article 13 of the Federal Constitution implications
and land is also in the State List under the Federal Constitution. The
State’s extent and limit of power over land, including the native
customary land, is contained in the SLC. The final arbiter on matters
touching the Federal Constitution resides at the Federal Court. It would
appear that the existing civil court is still the most viable avenue to
ventilate issues pertaining to native customary rights over land. In
Australia, for example, where there is a sizeable body of disputes
involving aborigine’s rights over the vast spectrum of issues, such
as fishing in tidal waters, the final arbiter remains the High Court of
Australia, being the apex civil court.
[55] The definition of “law” under Article 160(2) of the Federal
Constitution includes “customs and usages having the force of
law”. This makes customary law an integral part of the legal system
in Malaysia. For example, the majority opinion in TR Sandah Tabau
found that “pulau” and “menoa” were customs not having the force
of law. The lone dissenting opinion held the opposite view in that
“temuda”, “pulau” and “menoa” formed what could be termed as a
whole ”trinity” [no pun intended] which comprises the Iban concept
of territorial domain over land. Of course, both opposing views have
their own reasons for their respective conclusions. In the meantime,
the losing litigants in the TR Sandah Tabau at the Federal Court have
filed an application for a review of the apex court’s decision, which
is presently pending hearing.
[56] The dissenting opinion in the TR Sandah Tabau posed this
observation:
62 MB Hooker, The Administration of Native Law in Sarawak, An Outline History; http://
mbs.sarawaknet.gov.my/addeditlawreport.php?type=reference&action=open&i
d=12863671924927a5b2d3961.
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A claim for NCR is enforceable if it satisfies the sui generis nature of
the custom. The sui generis nature of native rights requires that the
content of native titles must not be explained by reference to common
law. The challenge lies in the understanding of the nature of such
rights as to how the natives who practice those rights perceive them.

[57] Professor MB Hooker recognised that difficult part of the NCR’s
intricate mosaic, when he wrote:
Second, the rather more difficult, the problem of translating concepts
from the Native world into a legislative vernacular must be squarely
faced. It is not easy to translate such concepts and one must utilize
technical data from such social sciences as anthropology, and so on.63

[58] An American named Samuel Langhorne Clemens, whose
pseudonym is Mark Twain was quoted to have once observed, “Laws
are sand, customs are rock ...”. The Malays are more expressive when
it comes to customs, “Biar mati anak, jangan mati adat”) [Loosely
translated: “It is better to lose a child than to lose an adat or custom”].
[59] Wither my initial trepidation? It has ebbed but not by much,
albeit for a different reason. Perhaps some solace to be derived from
the optimism exhibited by Professor MB Hooker, when he wrote:
The first Rajah concerned himself both with Native welfare and with
a cheap and efficient administration of law; he and his successors
overcame the problems of their time. There is no reason to suppose
that we, with the benefit of hindsight, cannot deal with the problems
confronting Native law today, just as successfully.64

63 Ibid.
64 Ibid.

The Illegality Defence after Patel v Mirza [2016] UKSC 42:
A Step Forward?
by
Justice Datuk Harmindar Singh Dhaliwal*

[1] The defence of illegality has traditionally been governed by
the Latin maxim: ex turpi causa non oritur actio (no action can arise
from a base cause). This maxim gained legal prominence through
Lord Mansfield’s authoritative pronouncement in Holman v Johnson1
(“Holman”):
The objection, that a contract is immoral or illegal as between plaintiff
and defendant, sounds at all times very ill in the mouth of the
defendant. It is not for his sake, however, that the objection is ever
allowed; but it is founded on general principles of policy, which the
defendant has the advantage of, contrary to real justice, as between
him and the plaintiff, by accident, if I may say so. The principle of
public policy is this: ex dolo malo non oritur actio. No court will lend
its aid to a man who founds his cause of action upon an immoral or
an illegal act. If, from the plaintiff’s own stating or otherwise, the
cause of action appears to be ex turpi causa, or the transgression of a
positive law of this country, there the court says he has no right to
be assisted. It is upon that ground the court goes; not for the sake
of the defendant, but because they will not lend their aid to such a
plaintiff. So if the plaintiff and the defendant were to change sides,
and the defendant was to bring his action against the plaintiff, the
latter would have the advantage of it; for where both are equally at
fault, potior est condition defendentis.

[2] As this formulation suggests, the court will not assist a claimant
to obtain a remedy if his action is based on illegal conduct. The other
aspect of Lord Mansfield’s pronouncement is that it is a strict rule
founded on policy, not justice. Stated as such, the ex turpi causa defence

* Judge of the Court of Appeal of Malaysia. The views expressed in this article are
strictly those of the writer.
1 (1775) 1 Cowp 341 at 343.
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provided no room for discretion. Lord Goff summarised the effect of
this rule in Tinsley v Milligan2 (“Tinsley”):
[T]he principle is not a principle of justice; it is a principle of policy,
whose application is indiscriminate and so can lead to unfair
consequences as between the parties in litigation. Moreover the
principle allows no room for the exercise of any discretion by the
court in favour of one party or the other.

[3] Not unexpectedly, this principle led to the courts abstaining
from enforcing rights derived from an illegal conduct leading to
unfair outcomes at times. Much contentious litigation followed
for two centuries after Holman, which led to inconsistent case law
focusing mainly on ways to mitigate the harshness of the application
of the principle. This unhappy state of affairs was noted by Lord
Sumption JSC:
In the two centuries which followed Lord Mansfield’s simple
proposition, it was among the most heavily litigated rules of common
law, and by the end of the 20th century it had become encrusted with
an incoherent mass of inconsistent authority. The main reason for this
was the unfortunate tendency of the common law to fragmentation,
as judges examined each case in its own factual and legal context
without regard to the broader legal principle.3

[4] Lord Bingham LJ had earlier expressed his misgivings about the
rule and offered a glimpse into a possible solution in broad terms:
Where issues of illegality are raised, the courts have (as it seems to
me) to steer a middle course between two unacceptable positions. On
the one hand, it is unacceptable that any court of law should aid or
lend its authority to a party seeking to enforce an object or agreement
which the law prohibits. On the other hand, it is unacceptable that
the court should, on the first indication of unlawfulness affecting any
aspect of a transaction, draw up its skirts and refuse all assistance to
the plaintiff, no matter how serious his loss nor how disproportionate
his loss to the unlawfulness of his conduct.4

[5] Influenced no doubt by the need to mitigate the harshness of
the ex turpi causa maxim, some exceptions were recognised by the
2 [1994] 1 AC 340 at 355.
3 Bilta (UK) Ltd v Nazir (No. 2) [2016] AC 1 at 24. Also at [2015] UKSC 23.
4 Saunders v Edwards [1987] 1 WLR 1116 at 1134.

July [2018] JMJ

The Illegality Defence after Patel v Mirza [2016] UKSC 42:
A Step Forward?

31

courts. The first was the reliance principle, in that a claim could
succeed if in proving the elements of the claim there was no reliance
on the illegality or illegal conduct.5 The second, which was in essence
a mitigation of the reliance principle, was the withdrawal principle
often stated as locus poenitentiae where a claimant could succeed if he
or she had effectively withdrawn from performing any part of the
illegal transaction.6 A further exception to the reliance principle was in
relation to the maxim in pari delicto est condition defendentis (where the
parties are equally at fault, the position of the defendant is the stronger
one). In this context, a claim could succeed if it could be shown that
the claimant is less responsible for the illegality than the defendant.7
[6] There was nevertheless considerable criticism of the way in which
the rule and the exceptions to the rule were dealt with by the courts.
Recently, serious differences arose in the United Kingdom Supreme
Court regarding the approach to the illegality defence in Hounga v
Allen;8 Les Laboratories Servier v Apotex Inc9 and Bilta (UK) Ltd v Nazir
(No. 2)10 where in the latter case, Lord Neuberger expressed the need
for the differences to be addressed as soon as appropriately possible
and by a panel of nine Justices. That opportunity came in Patel v
Mirza11 (“Patel”).
Patel v Mirza
[7] In Patel, the plaintiff, Mr Patel had transferred £620,000 to the
defendant, Mr Mirza, for the purpose of using the money to bet on
share price movements of the Royal Bank of Scotland using advance
insider information about a government announcement which Mr
Mirza expected to obtain through contacts at the Bank. The agreement
amounted to a conspiracy to commit an offence of insider dealing
under s 52 of the Criminal Justice Act 1993. The expected insider
information was not forthcoming, and the agreement was frustrated.
Mr Patel sought for restitution of the money paid on the ground that
Mr Mirza had been unjustly enriched and the basis upon which the
5 See Bowmakers Ltd v Barnet Instruments Ltd [1945] 1 KB 65; Singh v Ali [1960] AC
167; Chettiar v Chettiar [1962] AC 294; Tinsley v Milligan [1994] 1 AC 340.
6 Tribe v Tribe [1996] Ch 107.
7 See Mohamed v Alaga & Co [2000] 1 WLR 1815.
8 [2014] UKSC 47; [2014] 1 WLR 2889; [2014] 4 All ER 595.
9 [2014] UKSC 55; [2015] AC 430; [2014] 3 WLR 1257.
10 [2015] UKSC 23.
11 [2016] UKSC 42.
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money was paid had failed. Mr Mirza refused to pay on the ground
that the agreement was tainted by illegality.
[8] The UK Supreme Court, comprised of nine Justices, unanimously
held that Mr Mirza should make restitution of the money. Restitution
was ordered despite the taint of illegality arising from the insider
dealing conspiracy as the Justices considered it inappropriate to
allow Mr Mirza to profit from his wrongdoing in participating in
the illegality. The main basis for so holding was that “it would be
contrary to the public interest to enforce the claim if to do so would
be harmful to the integrity of the legal system …”.12
[9] However, there was disagreement as to the reasoning or approach
to be adopted in dealing with the illegality defence. The majority
judgment delivered by Lord Toulson, with whom Lady Hale, Lord
Kerr, Lord Wilson and Lord Hedge agreed, rejected the reliance rule
as adopted in Tinsley and other cases and adopted a flexible approach
by reference to a set of policy considerations.
[10] This new approach advocated by Lord Toulson involved an
assessment of whether enforcement of such a claim would be harmful to
the integrity of the legal system by reference to a trio of considerations,
namely: (1) the underlying purpose of the prohibition which has
been transgressed and whether that purpose will be enhanced by
denial of the claim; (2) any other relevant public policy on which the
denial of the claim may have an impact; and (3) whether denial of
the claim would be a proportionate response to the illegality. Within
that framework, and in particular in considering whether it would
be disproportionate to refuse relief, various factors might be relevant
which include the seriousness of the conduct, its centrality to the
conduct, whether it was intentional and whether there was a marked
disparity in the parties’ respective culpability.13
[11] On the appeal itself, it was decided that Mr Patel, although
seeking to recover money paid for an unlawful purpose, had satisfied
the requirements of the new approach. In particular, there were no
circumstances suggesting that the enforcement of the claim would

12 Patel, at [120].
13 Ibid.
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undermine the integrity of the justice system.14 Mr Patel was therefore
entitled to restitution of the money.
[12] The minority of Lord Sumption, Lord Clarke and Lord Mance
preferred to dismiss the appeal on conventional principles. They
disagreed with the range of factors approach by the majority and
considered that justice could still be achieved by the reliance test as
advocated in Tinsley. They took the view that the range of factors
approach converted the rule-based approach in Tinsley into an exercise
of discretion, requiring the courts to make value judgments about the
respective claims of the litigants. Lord Neuberger, on the other hand,
proposed a combination of the approaches between the two but in
the end agreed in principle with Lord Toulson’s analysis of balancing
rival policy considerations
Significant change amid underlying schisms
[13] This decision marks a significant change in the law. The question
is whether the law has taken a forward step and the ramifications
which arise from this decision. The first significant change is that the
law has moved from a rule-based approach to the discretionary range
of factors approach. Essentially, what the Supreme Court has done
is to replace the rather strict rule of principle with an expression of
policy. Lord Sumption characterised the difference in approach as a
“judicial schism”.
[14] Underlying the difference in approach between the rule-based
approach and the range of factors approach was the tension between
legal certainty and fairness. Lord Neuberger PSC, in Bilta (UK) Ltd
v Nazir (No. 2)15 characterised the issue as “epitomising the familiar
tension between the need for principle, clarity and certainty in the law
with the equally important desire to achieve a fair and appropriate
result in each case”. As noted at the outset, the rule-based approach
in the form of the ex turpi causa principle in Holman was itself not a
principle of justice but a principle of policy, the application of which
is indiscriminate and thus can lead to unfair consequences between
the litigating parties. Moreover, the principle allows no room for the
exercise of any discretion by the court in favour of one party or the
14 Ibid, at [121].
15 [2015] UKSC 23.

34

Journal of the Malaysian Judiciary

July [2018] JMJ

other.16 The policy exists to discourage individuals from entering into
illegal transactions.
[15] A common argument is that justice is dependent on a high degree
of predictability, which may be absent in the balancing approach of the
range of factors. Lord Mance called for the need to avoid inconsistency
in the law. He decried the need for replacing the law with “open and
unsettled range of factors” and observed17:
What is apparent is this approach would introduce not only a new
era but entirely novel dimensions into any issue of illegality. Courts
would be required to make a value judgment, by reference to a widely
spread melange of ingredients, about the overall merits or strengths,
in a highly unspecified non-legal sense, of the respective claims of
the public interest and of each of the parties.

[16] In a similar vein, Lord Clarke suggested that the way to address the
problem was to apply a framework of principles which accommodates
legitimate concerns about the present law rather than having an
approach with an open-ended discretionary jurisdiction which would
be “far too vague and potentially far too wide”18 to determine the legal
rights of the parties. Lord Sumption was even more emphatic when
he depicted the discretionary approach advocated by the majority
as “converting legal principle into an exercise of judicial discretion,
in the process exhibiting all the vices of complexity, uncertainty,
arbitrariness and lack of transparency” attributed to the present law.19
Lord Neuberger expressed concern as well , that innocent third parties
might be affected by the enforceability of rights acquired or lost under
contracts and were therefore in a strong position to expect certainty
and clarity from the law. In his view, less clarity and certainty in the
law would exact more demands on the services of the courts.20
[17] It is interesting to note that an earlier discretionary and flexible
test known as the “public conscience” test proposed by the English
Court of Appeal in Tinsley, which was rejected by the House of Lords
in that case, was criticised all round for being arbitrary and without
principled guidance. For example, Lord Goff opined that the adoption
16
17
18
19
20

As noted by Lord Goff in Tinsley at 355.
Patel at [206].
Ibid, at [217].
Ibid, at [265].
Ibid, at [158].

July [2018] JMJ

The Illegality Defence after Patel v Mirza [2016] UKSC 42:
A Step Forward?

35

of such an approach would “constitute a revolution in this branch
of the law, under which what is in effect a discretion would become
vested in the court to deal with the matter by the process of a balancing
operation, in place of a system of rules …”21 But even Lord Goff noted
that the present rules were indiscriminate in their effect and capable
of producing injustice.22
[18] Even so, inherent in every civil dispute is the element of
uncertainty. Although rigid and inflexible rules are more likely to
promote certainty, it may come at the cost of unfairness in some
cases. Any proposition that views the role of the courts as limited to
determining the rights of the parties and not be troubled about whether
a just outcome is reached on the facts, might affect the integrity of the
legal system if not undermine it.
[19] As noted earlier, Lord Bingham LJ, in an earlier case, had
suggested that the courts ought to steer a middle course between two
unacceptable situations. As an answer, Lord Toulson’s proposition in
Patel was to adopt an approach consistent with upholding the integrity
and harmony of the law. He was more concerned about achieving an
equitable result on the facts in each case and dismissed concerns of
such legal uncertainty on the ground that in general, certainty is not
an entitlement of those who contemplate unlawful activity.23
[20] Perhaps then, the approach recommended in Patel is the way
forward as it brings an end to the fragmented state of the law. The
“range of factors” approach at least provides some structure in the
analysis of the facts and circumstances in each case and promotes
more certainty and consistency which the “public conscience” test
lacked. The advantage is that the courts are now spared, as Lord Kerr
observed, from having to “devise piecemeal and contrived exceptions
to previous formulations of the illegality rule”.24
Rejection of the reliance principle
[21] The next significant change was that, with the adoption of the
“range of factors” approach, the “reliance principle” was rejected by
the majority in Patel. This reliance principle is implicit in the seminal
21
22
23
24

Tinsley at 364.
Ibid,at 364.
Patel at [113].
Ibid, at [123].
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statement of Lord Mansfield CJ in Holman as set out earlier. What this
means is that a claimant cannot succeed when reliance is placed on
the illegal conduct to establish the claim. Conversely, a claim could
succeed if the elements of the claim could be proved without needing
to rely on the illegality.
[22] A host of subsequent cases affirmed this approach, the significant
ones being the English Court of Appeal decision in Bowmakers Ltd v
Barnet Instruments Ltd25 and the Privy Council decisions from Malaysia
in Sarjan Singh v Sardara Ali26 (“Sarjan Singh”) and Palaniappa Chettiar
v Arunasalam Chettiar27 (“Palaniappa Chettiar”).
[23] In Sarjan Singh, the plaintiff founded his claim on the right of
property in the lorry and his possession of it. He was entitled to
recover as he did not base his action on an immoral and illegal act.
The transaction between the plaintiff and the defendant with respect
to the use of the lorry was against the law. In Palaniappa Chettiar, the
Privy Council distinguished the case of Sarjan Singh and held that
the father who had transferred the land to his son for an illegal and
fraudulent purpose was not entitled to the aid of the court to recover
the land. Lord Denning, who had delivered the judgment of the Privy
Council in both cases, held that the father in the latter case had to
assert his own fraudulent purpose, which he had fully achieved, to
establish his claim.
[24] However, it was only after the House of Lords’ decision in Tinsley,
that much debate and criticism arose in the United Kingdom and
elsewhere. For example, proposals for law reform were instituted by the
English Law Commission with the publication of its first consultation
paper in 1999, Illegal Transactions: The Effect of Illegality on Contracts
and Trusts28 which was followed by a further consultation paper in
2009, The Illegality Defence: A Consultative Report.29 In its criticism in
the final report in 2010, The Illegality Defence,30 the Law Commission
considered that the rule on illegality generated different results which
were entirely fortuitous depending on the relationship of the parties.
The case of Tinsley aptly and amply demonstrates this.
25
26
27
28
29
30

[1945] 1 KB 65.
[1960] AC 167.
[1962] AC 294.
Law Commission Consultation Paper 154.
Law Commission Consultation Paper 189.
Law Com 320.
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[25] In Tinsley, Miss Tinsley and Miss Milligan purchased a house.
Although both of them contributed to the purchase, the house was
vested in Miss Tinsley’s sole name so that Miss Milligan could make,
and did in fact make, false benefit claims from the Department of
Social Security. The parties quarrelled, and Miss Tinsley moved out.
She then gave Miss Milligan notice to quit and claimed possession
and ownership of the house. Miss Milligan counterclaimed for a
declaration that the property was held by Miss Tinsley on trust for
both of them in equal shares.
[26] The English Court of Appeal, by a majority, decided in favour of
Miss Milligan by applying the “public conscience” test whereby the
illegality defence would only be applicable if the public conscience
would be affronted if the relief sought was granted. The majority
of the House of Lords, although rejecting the public conscience
test, upheld the decision of the Court of Appeal in that there was a
common understanding that the parties owned the property equally
and a resulting trust was thus established. This resulting trust was
established without the need to explain why the property was conveyed
into the sole name of Miss Tinsley, which was to perpetrate fraud on
the Department of Social Security.
[27] The majority in Patel rejected the principle of reliance on the basis
that success of a claimant depended upon the procedure which was
adopted leading to arbitrary consequences. The majority considered
that Tinsley would have been decided the same way following the
balancing approach. The advantage is that the nature of the illegality
would be dealt with head on without the need for the rather artificial
consideration of whether reliance was placed on the illegality to
establish the claim. Under the balancing approach, the court would
have concluded that to prevent Miss Milligan from enforcing her
equitable propriety interest under a resulting trust would have been
disproportionate as it would have resulted in Miss Tinsley being
unjustly enriched.31
[28] Similarly, it may be a fair argument that Palaniappa Chettiar might
have had a different outcome if the balancing approach was applied.
It might likewise be asserted that depriving the father of his own land
would have been disproportionate considering that the son had been
31 Patel at [110] and [136].
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unjustly enriched. The policy of the law that was infringed might also
be a material consideration.
Locus poenitentiae
[29] Following the decision in Patel, it is also doubtful whether the
principle of locus poenitentiae would continue to operate. This principle,
or at least in the way it has been applied, is not without controversy.
The leading case on this principle is Tribe v Tribe32 (“Tribe”). There
the father transferred his shares in a company to one of his sons to
safeguard them from creditors. It turned out to be an unnecessary
exercise as there was no claim from the expected creditors. The father
sought retransfer of the said shares. The son refused. The English
Court of Appeal held that although the transfer of the shares had
been carried out, the purpose of deceiving the creditors had not. So
evidence of the illegal purpose was relied upon by the court to displace
the presumption of advancement to recover the shares. Applied in
this fashion, this principle of locus poenitentiae became an exception
to the reliance principle.
[30] Again, it is hard to discern how this case is any different from
Palaniappa Chettiar. Nourse LJ in the Court of Appeal case of Tribe
considered that the fraudulent purpose had been effected in Palaniappa
Chettiar. Even so, in Tribe, the illegal purpose of transferring the shares
to the son had been completed. The illegal purpose of deceiving
the creditors had already taken place as the purpose was to inform
creditors that he no longer owned the shares. It turned out fortuitously
that no creditors were deceived. This raises the question of at which
point can it be said that the transaction has been effected such that no
withdrawal can take place.33 The criticism that the distinction between
the transaction and the purpose is too superficial and artificial to
provide any certainty is not without merit. With the decision in Patel,
the act of withdrawal or partial withdrawal, or even in the case where
the purpose had not been achieved, would probably be considered
as relevant factors to assess the disproportionality of denying relief.
Parties in pari delicto
[31] By the same token, the in pari delicto maxim may also be
inapplicable in the previous sense but remains relevant as one of the
32 [1996] Ch 107.
33 As was the case in Palaniappa Chettiar.
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factors in assessing whether relief ought to be denied. Therefore, it
would be open to the claimant to show, in the balancing approach, that
he or she was less responsible for the illegality than the defendant.34
Nonetheless, recovery under s 66 of the Contracts Act 1950 (Act 136)
(“Contracts Act”) may still be problematic as the question of whether
the parties were aware of the illegality at the time the contract was
entered into is crucial and often determinative. Restitution is often
refused if the parties were aware of the illegality and conversely
allowed when parties were unaware.35 Nevertheless, the High Court
in Ahmad bin Udoh & Anor v Ng Aik Chong followed English law and
held that if the illegal purpose had not been achieved, the question of
whether the parties were in pari delicto does not arise.36 This decision
was later affirmed by the Federal Court.37
[32] More recently in Tan Chee Hoe & Sons Sdn Bhd v Code Focus Sdn
Bhd,38 the parties had knowingly participated in the contravention
of s 132C of the Companies Act 1965 (Act 125). The Federal Court,
however, allowed restitution of the deposit of RM1.6 million which
was paid under the void contract, under s 66 of the Contracts Act.
It appeared that the determining factor for restitution was the fact
that the illegal contract had not been fully executed and performed.
This finding harkens back to the doctrine of locus poenitentiae in that
restitution may be allowed if there had been a withdrawal from the
illegal transaction before it was wholly or partially carried out.
Ex turpi causa in common law jurisdictions
[33] The ex turpi causa principle has been applied in many common
law jurisdictions. Some jurisdictions had applied it with the strictness
that was prevalent in the United Kingdom up to the decision in Patel.
Others adopted a different approach. The ex turpi causa principle
has been a mainstay in Malaysian jurisprudence. However, very
recently in April 2018, the Malaysian Court of Appeal in Pang Mun

34 See Mohamed v Alaga and Co [2000] 1 WLR 1815.
35 See Ahmad bin Udoh & Anor v Ng Aik Chong [1970] 1 MLJ 82; Ng Siew San v Menaka
[1973] 2 MLJ 154; Menaka v Lum Kum Chum [1977] 1 MLJ 91; Singma Sawmill Co
Sdn Bhd v Asian Holdings (Industrialised Buildings) Sdn Bhd [1980] 1 MLJ 21; Mustafa
bin Osman v Lee Chua & Anor [1996] 2 MLJ 141.
36 [1969] 2 MLJ 116 at 117-118, per Wan Suleiman J.
37 [1970] 1 MLJ 82.
38 [2014] 3 AMR 9; [2014] 3 MLJ 301.
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Chung & Anor v Cheong Huey Charn39 (“Pang Mun Chung”) followed
the United Kingdom Supreme Court’s decision in Patel. In Pang Mun
Chung, the plaintiffs were brothers who were the registered owners
of a property in Kuala Lumpur. They had wanted to raise capital for a
laundry business. Financing from Hong Leong Bank (“the Bank”) was
problematic as it had an internal policy of not granting loans to noncitizens. The first plaintiff, Pang Mun Chung, was only a permanent
resident of Malaysia.
[34] To circumvent this problem, the plaintiffs applied for a loan by
using a sale and purchase agreement entered into with the defendant.
The defendant was a willing participant as she was romantically
involved with the first plaintiff at the time. She also agreed to hold
the property on trust for the plaintiffs. She did not pay any money
under the sale agreement or the loan agreement with the Bank. After
about 15 years of repayment to the Bank, the plaintiffs faced financial
difficulties. In the end, the said property was auctioned by the Bank.
There was a surplus amount of RM431,201.11 after the auction. The
plaintiffs then filed a civil suit seeking a declaration that the defendant
was holding the said property on trust for them and that they were
now entitled to the surplus funds held by the Bank.
[35] The trial court decided in favour of the plaintiffs. On appeal,
the defendant succeeded on the ground that the sale and purchase
agreement was a sham transaction and therefore void under s 24(e)
of the Contracts Act which provides that any agreement where the
consideration or object is immoral or opposed to public policy is void.
It was held that the court could not assist the plaintiffs to enforce an
illegal agreement.
[36] The Court of Appeal, however, decided that there was no
infringement of s 24(e) of the Contracts Act. It was further held that,
relying on the decision of Patel, denying the plaintiffs the remedy
of restitution would be disproportionate as the defendant would be
unjustly enriched. The court also held, relying on St John Shipping
Corp v Joseph Rank Ltd,40 (“St John Shipping”) that the public policy
of denying the defendant an unjust windfall must take precedence

39 In the Court of Appeal, Malaysia, Civil Appeal No. W-04(NCVC)(W)-346-08/2017,
unreported.
40 [1957] 1 QB 267.
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over any policy in favour of applying the illegality defence. It was
further held that the windfall would have been gained from a minor
transgression following Devlin J’s query in St John Shipping as to
“whether public policy is well served by driving from the seat of
judgment everyone who has been guilty of a minor transgression”.41
[37] In Singapore, the leading case with respect to the application
of the illegality defence is that of Suntoso Jacob v Kong Miao Ming42
(“Suntoso”). In this case, an agreement was entered into where the
plaintiff transferred shares to the defendant who would hold them on
trust for the plaintiff. This was done to avoid administrative guidelines
which did not allow foreign-owned ships to be registered in Singapore.
The Singapore Court of Appeal held that the court could not enforce
the trust in favour of the plaintiff as he had practised a deception on
the public administration. This decision notably precedes Tinsley.
[38] However, in Ting Siew May v Boon Lay Choo,43 the Singapore
Court of Appeal, in adopting a proportionality test, held that for
contracts entered into with an illegal or unlawful object, the application
of the doctrine of illegality is subject to the limiting principle of
proportionality. In deciding whether to grant or refuse relief for
contracts affected by illegality, the principle of proportionality was
to be considered by reference to factors such as (a) whether allowing
the claim would undermine the purpose of the prohibiting rule; (b)
the nature and gravity of the illegality; (c) the remoteness or centrality
of the illegality to the contract; (d) the object, intent, and conduct of
the parties; and (e) the consequences of denying the claim.
[39] This appeared to be a more flexible approach than Suntoso and
was no doubt influenced by the English Court of Appeal decision
in ParkingEye Ltd v Somerfield Stores Ltd44 (“ParkingEye”). The court
in ParkingEye was similarly concerned with looking into the policy
considerations underpinning the illegality principle to assess the
proportionate response to the illegality. The court upheld the
rejection of the illegality defence on the basis that it would lead to
a disproportionate result. This decision was probably the precursor
to Patel since Toulson LJ (as he then was) as well as Sir Robin Jacob
41
42
43
44

Ibid, at 288.
[1986] 2 MLJ 170.
[2014] SGCA 28.
[2013] 2 WLR 939.
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separately endorsed the principle of proportionality which later
became one of the trio of considerations in Patel.
[40] In Australia as well, a flexible approach was adopted in Nelson v
Nelson45 (“Nelson”) where the High Court of Australia, despite having
the same issues, refused to follow the principle in Tinsley. Nelson was
referred to in Patel where Lord Toulson noted the facts as follows: “As
the widow of a mariner who had served in World War I, Mrs Nelson
was eligible under the Defence Service Homes Act 1918 to buy a house
with the benefit of a subsidy from the Commonwealth of Australia,
provided that she did not own or have a financial benefit in another
house. She provided money to buy a house in Bent Street, Sydney, but
the transfer was taken in the names of her son and daughter. Their
common intention was that Mrs Nelson should be the beneficial owner
of the house. The reason for putting the Bent Street property in the
names of her children was to enable her to buy another property with
the benefit of a subsidy under the Act. This she did. One year later
the Bent Street property was sold. By this time Mrs Nelson and her
daughter had fallen out, and a dispute arose as to who was entitled to
the sale proceeds. Mrs Nelson and her son brought proceedings against
the daughter for a declaration that the proceeds were held by the son
and daughter in trust for their mother. The daughter opposed the
claim and sought a declaration that she had a beneficial interest …”46
[41] Lord Toulson in Patel noted that, under Tinsley, the daughter
would have succeeded because Mrs Nelson would have had to refer
to the illegal purpose to rebut the presumption of advancement in
favour of her children. The High Court of Australia in Nelson, however,
rejected the line of argument in Tinsley and held that the court should
use its equitable jurisdiction to grant the declaration sought by Mrs
Nelson. The court also held that enforcement of legal or equitable
rights should not be refused on the ground of illegality if to do so
would be disproportionate to the seriousness of the conduct or if it
would not further the purpose of the statute.
[42] More recently in Equuscorp Pty Ltd v Haxton47 (“Equuscorp”), money
was advanced under loan agreements for an investment in blueberry

45 (1995) 184 CLR 538.
46 Patel at [50].
47 [2012] HCA 7.
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farms. The money was paid in furtherance of an illegal purpose to
obtain tax deductions. So the loan agreements became unenforceable.
The claimant sought restitutionary relief from the defendant. The
High Court of Australia denied restitution by reference to the scope
and purpose of the relevant statute which rendered the transaction
illegal. The court held that to permit recovery would stultify the
statutory policy. The policy of the law protected the class of persons
which included the defendant. This decision indicates that restitution
will be refused, even if there is unjust enrichment, where restitution
might be in conflict with overriding policies pursuant to which the
transaction is made illegal.48
[43] New Zealand, on the other hand, has taken a different approach
in dealing with relief for illegal contracts. Under s 6 of the New
Zealand Illegal Contracts Act 1970, every illegal contract shall be
of no effect. Section 7, however, provides that the court may grant
to any party to an illegal contract “such relief by way of restitution,
compensation, variation of the contract, validation of the contract in
whole or part or for any particular purpose, or otherwise howsoever
as the court in its discretion thinks just”. This statutory route might
appear appealing but curiously no other jurisdiction has followed suit
except perhaps Malaysia where s 66 of the Contracts Act provides for
restitution in cases where the agreement has been discovered to be
void due to illegality. Lord Goff in Tinsley suggested that any reform
in the form of a more flexible direction should be through legislation.
Lord Toulson in Patel, however, noted that the prospect of legislative
reform was dim. He referred to Kirby J’s observation in Clayton v
The Queen49 that waiting for a modern Parliament to undertake legal
reform was like “waiting for the Greek Kalends. It will not happen”
and that “Eventually courts must accept this and shoulder their own
responsibility for the state of the common law”.50
Conclusion
[44] Undoubtedly, Patel marks a significant change in the law with
the “range of factors” discretionary approach. A rule of principle has
been replaced with an expression of policy. The era of the dominance

48 See Palmer, Law of Restitution, (1978), Vol 2 at 171 as cited in Equuscorp at [103].
49 (2006) 231 ALR 500.
50 Patel at [114].
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of ex turpi causa maxim has seemingly come to an end. The maxim can
no longer come leaping to mind whenever there is a dispute involving
illegal conduct. The weighing of rival policy considerations together
with the element of disproportionality is now the approach in dealing
with the defence of illegality.
[45] It remains to be seen how the policy factors will be assessed
in influencing any decision with regard to restitution of money or
property. The interpretation of the trio of considerations will be key to
the exercise of this new discretionary jurisdiction to avoid any return
to the uncertainty, complexity and inconsistency that pervaded the
law of illegality. Will it lead to a step forward or will it simply be, as
Lord Sumption put it, substituting “a new mess for an old one”.51 At
least the old mind-set of the courts to “draw up its skirts and refuse
all assistance to the plaintiff, no matter how serious his loss nor how
disproportionate his loss to the unlawfulness of his conduct”,52 as
Lord Bingham observed, is now history.

51 Ibid, at [265].
52 Saunders v Edwards [1987] 1 WLR 1116 at 1134.

Becoming Hercules
by
Justice Choo Han Teck*

Fiat justitia ruat caelum1
[1] “Judges do not have an easy job. They repeatedly do what the
rest of us seek to avoid: make decisions.”2 Ronald Dworkin had a
dream – he dreamt of Hercules, a judge who always makes the right
decision, founding them on impeccable principles and applying them
inerrantly to any factual situation. Finding the answer to a question of
law is itself an immense task, and it is only half the problem because
a judge faces not just questions of law, but of fact as well. When the
personality and character of the judge himself is thrown into the mix,
the nature of a judicial decision becomes truly complex.
[2] Judges seek justice the way people seek love. They are all guided
by some perceived light and are led through undefined channels:
some to dead-ends and others to illusions. When judges do not
understand the object of their pursuit, they speak about them in an
incomprehensible language; yet their language has substance and
affect lives, though they may not realise that the scars they inflict
on others are the same scars they would find on themselves. Why
is it impossible to find justice and be the Dworkinian Hercules? The
internal constraints and conflicting virtues in the tasks facing the judge
are insurmountable in comparison to the tough but accomplishable
twelve labours of Hercules. Fairness and desert sometimes appear as
ideals set to destroy each other. When a clash occurs, almost always
something has to give. The chariot race in the Iliad is a famous example
and worth repeating.3
[3] Achilleus held a chariot race among the Greek warriors in honour
of his companion Patroklos, slain by the Trojan, Hector. He named

*
1
2
3

Judge of the Supreme Court of Singapore.
Let justice be done though the heavens fall asunder.
David Pannick, Judges (Oxford: Oxford University Press, 1987).
Richmond Lattimore translation (University of Chicago Press, 1951).
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the various prizes, the first of which was ”a woman faultless in the
work of her hands to lead away and a tripod with ears and holding
twenty-two measures”. The second prize was a six-year-old mare.
Achilleus immediately announced that he would disqualify himself
since he would otherwise take the first prize with ease because he was
the best charioteer, and his horses, being immortal steeds given by
Poseidon to his father Peleus, were the swiftest. It did not occur to him
that there might be an issue of a conflict of interest: the donor fighting
for his own prize. The race began, and in the absence of Achilleus,
Diomedes, son of Tydeus, appeared by far the best. But, meddling in
the affairs of man as they so often do, the gods favouring Eumelos,
dashed the whip from Diomedes’ hand, thus allowing Eumelos to
pull ahead with his horses. The goddess Athene, seeing this, swept
the whip back into Diomedes’ hand and breathed new life into his
horses. Then she went after Eumelos and broke the axle of his chariot.
Both horse and man spun out of the race. Diomedes and his horses
raced well ahead, so that only the second prize was left to stimulate
the rest. Antilochos, the son of Nestor, with his sharper wit and slower
horses; and Menelaos, son of Atreus, were the keenest contestants
for the second prize. Antilochos forced Menelaos to back away at a
dangerous turn. Menelaos called out aloud: ”Antilochos, this is reckless
horsemanship. Hold in your horses. The way is narrow here; it will
soon be wider for passing. Be careful not to crash your chariot and
wreck both of us”. Antilochos disregarded his warning and forced
Menelaos to pull back himself, believing that he got ahead of Menelaos
through dangerous brinkmanship. Thus, Antilochos returned second
in the race. Achilleus observed the proceedings with his keen eye and
felt sorry for Eumelos who had dragged himself and his horses in last.
[4] Achilleus addressed the Greeks and, referring to Eumelos, said:
“The best man is driving his single-foot horses in last. Come then, we
must give some kind of prize, and well he deserves it; second prize;
let the first go to the son of Tydeus.” Antilochos was amazed and
angry. He said to Achilleus: “You mean to take my prize away from
me, with the thought in mind that his chariot fouled and his running
horses but he himself is great.” He argued that if Achilleus was “sorry
for [Eumelos] and he is dear to Achilleus” then let Achilleus present
him a prize from his personal stock and not the prize that was laid
out for the race. Achilleus was moved and rewarded Eumelos with a
Trojan corselet from his private plunder, and Eumelos was pleased.
Antilochos got his mare. Then Menelaos got angry. He challenged
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Antilochos: “You have defiled my horsemanship, you fouled my
horses by throwing yours in their way, though yours were far slower.”
Young Antilochos quickly deferred to the seniority of Menelaos and
offered up his prize to him: “I will give you the mare I won”, repeating
himself, shortly, “I will even give you the mare though she is mine.”
He offered his prize in order that he might retain the favour of the
gods – and Menelaos.
[5] To Achilleus, justice is served if a man gets what he deserved.
“The best man came in last.” But still, he deserved a prize. In an
individualistic, modern world how might one find any rational criteria
for determining desert? This may not be an insurmountable problem,
as we shall see. To Antilochos, justice is entitlement. He came in
second and was entitled to the prize that was declared before the race.
Although entitlement is dependent on the invention of rules, which
may very well draw us into a mesh of contradictions, the notion of
justice behind a concept of entitlement may produce the best option for
certainty. It may also, nonetheless, lead us into a circuitous situation
wondering whether the rules would lead to justice. From Menelaos’
point of view, justice connotes fairness. He claimed to have lost
unfairly to Antilochos’ reckless gamesmanship. Fairness is a concept
that tended to flourish in the heady mixture of desert and entitlement.
But as an alternative to justice, it seems to have more meat to carve.
The result was that the best man did not win the race; the one who
was second gave up his prize to the one who had won nothing; and
the contestant who came in last got a special prize. But everyone was
happy. A happy conclusion all round, may not necessarily mean that
justice was done.4 It depends on the question of whether the primary
objective was to find a result that would satisfy all in question. We
might also ask whether the desired end ought to be an object for its
own sake. The common man’s common idea of justice is probably that
which his dictionary tells him. The Chambers Dictionary,5 for example,
defines “justice” as “the quality of being just; integrity; impartiality;
rightness; the awarding what is due; the administration of law”.
Underneath this superficial, but ostensibly attractive definition are
formidable and seemingly intractable problems of definition. The
fundamental problem that concerns the practical application under
4 It is, of course, easy enough to say that if everyone is happy, then justice must
have been done.
5 13th edn.
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a simplistic definition becomes obvious when we see how easily each
of the individual claims in the short account of Achilleus’ chariot race
qualified within the various accounts of “justice” under the Chambers
definition.
[6] Each of the Achaean claims in the Homeric episode appealed to
a different concept of justice. Achilleus wanted to hand Eumelos the
second prize because he was a great horseman and “better than the
others” (even though he came in last). In other words, he deserved it,
as Achilleus himself said. Desert is a very subjective basis of justice.
The question as to what one deserves must naturally focus on the
subject recipient himself, and almost invariably, an evaluation has to
be carried out in respect of his personal history, his reputation – as
was the case with Eumelos, who gained no ground on the merits of
his performance in the race that mattered. It was his reputation as a
great horseman that mattered to Achilleus.
[7] Antilochos staked his claim on entitlement. It would be just for
the declared prize to go to the man who won it on merit. Weinreb
commented: “If we think of justice specifically as entitlement, the
connection between law and justice is displayed all the more forcefully.
From this point of view, to say that the law aspires to do justice is
precise.”6 After all, it is a common notion that justice is the application
of a rule to a case in which the rule applies. Achilleus declared the
rule that the second prize shall be the mare; and no qualification was
made as to who qualifies for the second prize other than the horseman
who returns second. The rule applied to Antilochos. He was therefore
entitled to the mare. It would have been just to give it to him. But as
Weinreb noted, “Not every rule implicates considerations of justice,
nor is every failure to apply a rule an injustice.”7 Menelaos felt that
the prize should be his on the ground of fairness. Although Antilochos
won without breaking any specific rule, he was guilty of recklessness
that endangered the lives of Menelaos and himself. It would not be
fair to encourage such conduct by awarding the prize to him. Like
desert, a great deal of subjectivity is involved in equating fairness
with justice. What Menelaos implicitly asserted was that by giving
way in a situation, he avoided a collision between two charioteers; he
6 Lloyd L Weinreb, Natural Law and Justice (Harvard University Press, 1987) at
p 191.
7 Ibid.
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acted reasonably and fairly, while Antilochos did not. Furthermore,
had Antilochos not forced him to give way, Menelaos, unhindered,
might have gone ahead and won the second prize himself. Thus, it
would not have been fair or just to reward Antilochos.
[8] By surrendering his second prize, Antilochos had raised another
interesting aspect of justice – the view of Thrasymachus that justice
is not good for the just man.8 It is better for the man that the just man
helps than it is for the just man himself. If we find that Antilochos
was not reckless as Menelaos charged him to be, but brave; and that
Menelaos was therefore wrong to deprive Antilochos of his prize, then,
according to the Thrasymachus’ view, Antilochos was a just man, and
his just act benefited Menelaos more than himself. The problem with
this otherwise valid observation is the same as the one in Polemarchus’
proposition that justice is ”helping friends and harming enemies”; that
concept of justice ultimately subjects everything to the good of the
community.9 Since one community differs from another, there is no
universality in the wider sense in this definition. It may be regarded
as a universal norm if one takes it to mean that it applies as a rule in
every community notwithstanding that communities differ. Its failure
as a universal norm leads us to question the proposition itself in a postmodern and open world - in spite of recent resurgence of insularity.
The definition of justice by Cephalus is that it means ”returning that
which does not belong to us”.10 These definitions were all attempts to
derive the prescriptive from the descriptive. If we envisaged justice
with loftier tasks then we would need a prescription from a higher
source than the denotative descriptions, however well put.
[9] The problem of justice is not only that it has no precise definition,
or that it competes for the seat occupied by fairness, as the route to
both is in fact a divergent path with many an alley-way. There are
judges who hold that their duty is to apply the law according to the
facts in a “logical, mechanical, and deliberative” way, others argue
that law is full of gaps and must be plugged by the instinctive feel
of the judge, using logic to justify the final decision. That is the basic
tussle between the Formalists and the Realists in America, a battle
8 Plato, The Republic (Basic Books, 1991).
9 “Good” as is commonly understood to be the best for the community – as opposed
to the good under the Kantian notion of “right” in moral principles.
10 Ibid.
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that still rages to this day. An offshoot of that is the contest between
legal positivists and natural law lawyers. Are judges to apply the
law when it has a moral core, or to accept that morality exists only in
the penumbra of the law? The positivist natural law debate does not
signify that one is moral and the other is not. Nor does it signify that
natural law is the basis for “doing the right thing” when a positivist
approach to law may yield cold, harsh results. As the natural law
jurist, Weinreb, says, “Nor is justice necessarily involved if the rule in
question has moral significance; justice is not simply ‘doing the right
thing’ when it is clear.”11
[10] The world has not been more connected than it is today, yet
there is divisiveness everywhere. It is the natural consequence of
technological and scientific progress. The more one has, the more
one has to lose, and no one likes to lose. Those who have less, desire
more. All these are the mix in the cauldron of discontent that judges
are called upon to empty when litigants appear before them.
[11] Judges often refer to themselves in the third person – as “the
court”. There is a very good reason for this. When a judge refers to
himself as “the court”, he is referring to the position he holds and
not to the man (or woman) who holds it. The difference is crucial as
we shall see. “The court” is more than just the position or office, in
the wider sense it connotes a vast institution. When discharging his
duties, the judge not only discharges that which his position demands
of him, he is also protecting that institution. What that institution
signifies, in turn, depends on how its judges perform. The work of
the judge is complex. Although Hercules does not exist, every judge
is expected to possess at least some of his prowess, if not all of his
attributes. That raises the question, “What makes a good judge?” The
judge in the third person of “the court” has at least one attribute of
Hercules – he places his personal bias and prejudice aside when he
deliberates on the merits of the case before him. That is not to say that
he can be absolutely free of them. The judge as a self is so only because
he comprises his individual bias and prejudice, but the judge as “the
court” has to lean back and try to understand views that differ from
his, and to comprehend people who are actuated by beliefs different
from his own.
11 Lloyd L Weinreb, Natural Law and Justice (Harvard University Press, 1987) at
p 187.
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[12] What makes a good judge depends on what a judge is supposed
to do. The question requires, first, an examination of what is the real
enterprise of the law. It is a hard question because it brings idealists
and cynics, and the many in between, to a headlong clash of views.
The idealist vision of the law sees many paths through interpretation,
and many variations of how the interpretative exercise should be
conducted. Virtually all judges swear an oath of allegiance to country
and its Constitution – therein lies the only terms of reference for his
job – and constitutions differ from country to country. Some are simple,
some are not; some are written, some are not; and some are malleable,
and some are not. As Bagehot commented, ”The English constitution,
in a word, is framed on the principle of choosing a single sovereign
authority, and making it good: the American, upon the principle of
having many sovereign authorities, and hoping that their multitude
may atone for their inferiority.”12
Fact finding
[13] There is hardly any academic literature and practising manual on
the nature and process of fact-finding. That seems strange when the
basic function of a first instance court (trial courts out-number appellate
courts by far) is fact-finding – that quintessential task before it can
apply any law to the case. Part of the reason for this is that fact-finding
is not a science. It is a craft that the advocate continues to develop after
he has been elevated to the Bench, but that is not a complete answer.
The nature of fact-finding is at once simple and complex because the
nature of facts is itself both simple and complex. That the earth rotates
on its own axis is a scientific fact that the court can readily accept. But
when a plaintiff says that he had a conversation over coffee with the
defendant, and the defendant denies that, how does the judge decide
which is the fact? Did the conversation take place? Was it over coffee?
Or, did they just have coffee and no conversation? Sometimes such
microscopic facts are relatively easy to find, perhaps, because there is
ample evidence that the defendant is proven to be a serial liar and the
witness an impeccable person of uprightness? The story often does
not end with such a narrow finding of fact. The judge has to make a
call on the big fact that determines the case – was the defendant guilty
of cheating the plaintiff?
12 Walter Bagehot, The English Constitution (Oxford: Oxford University Press, 2001)
at p 160.
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[14] Science and psychology have identified how the brain works and
how we think, and even how we mislead ourselves when we think that
we are thinking. It has now been shown how an honest man with no
reason to lie, who might have been in the best position to describe a
scene or event, makes glaring errors as to what he thought he saw and
heard. That is a nightmare for the trial judge. Indeed, the trial judge
may have no other device in many cases other than to say that between
the two, he believed one witness or the other, but the process in which
he comes to accept that evidence has become more complicated. The
judge has to be satisfied that there are no underlying circumstances
which might have made the witness testify to something vehemently
even though he was wrong.
[15] Fact-finding and judicial restraint go hand-in-hand. The primary
role of the judge, especially the trial judge, is to listen and evaluate
the evidence, seeking clarification when necessary. It is one aspect
of the court’s role that differs from that of the appellate court, where
no one other than counsel gets hurt when the court intervenes. Some
judges intervene a great deal under the cover of clarification. When it
becomes obvious that clarification may not be a sufficient reason for
overly active intervention, some judges fly the flag of “doing justice”.
One must not forget that justice is not done, at least, until the judge
has decided; the judge should not “do justice” until he has heard the
evidence impartially.
[16] R v Barnes13 is a classic example of outbursts and interruptions
by a trial judge that resulted in a conviction being quashed on the
ground that counsel was “gravely handicapped” in conducting the
defence. The Court of Appeal held that: “Just as interruptions by a
trial judge making it impossible for defending counsel to do justice to
the defence, will result in a conviction being quashed, so also conduct
producing the same impossibility must have the same effect.”14 R v
Lashley15 is a more modern example of the same principle. The converse
situation of a judge who does not interrupt because he cannot decide,
is equally to be eschewed. In Re B (Children) (FC) the House of Lords
refused a judge to recuse himself after he found the case too difficult
to decide. “If the judge is not fitted to try this case, it might be said
13 (1970) 55 Cr App R 100.
14 Ibid, at p 107.
15 [2005] EWCA Crim 2016.
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that he is not fit to try any case in which the same problem could arise,
and that would be absurd.”16
[17] Few judges are totally silent throughout a trial, but interventions
must always be done with three aspects of trial in mind. First, the judge
must not end up distracting himself from the case that is before him.
Which leads to the second, that he should not mislead himself; often
the judge will not know as much facts as counsel do. In spite of the
poor performances of many a counsel in court, let not the judge think
that any small atom in his brain knows more of the case than counsel,
no matter how tempting that thought might be. Thirdly, interventions
must not lead to a loss of respect for the court, and the most obvious
form is that in which anyone observing the interventions walks away
thinking that the judge is not impartial. The judge is an adjudicator,
not an avenger, but he must also maintain decorum and discipline
in his court. He has no middle management to help him there. It will
be useful to know that counsel respect judges who are fair, firm, and
decisive. The courtroom is not a place of entertainment, so acts of
buffoonery will at first amaze counsel and litigants, and loss of respect
will swiftly follow. Humour is always welcome even in the most dire
of cases, but, like wit, it should be sprinkled sparingly. As the judge
observes and assesses the case before him, the people in the well of
the court are, in turn, observing and assessing the judge. More than
just making the impression of fairness, the judge must realise that if
he does not recognise unfairness in his own conduct, he may be wrong
in believing he can see unfairness in the affairs of others.
The faces of law
[18] Laws are simple enough. It is their interpretation that create a
muddle. “Twisted by knaves to make a trap for fools” – that is a line
from Rudyard Kipling’s poem, “If”,17 that judges, and all who attempt
to interpret the law must keep constant in their mind, so that they
may be neither knaves nor fools. Nowhere in the landscape of any
jurisprudence qualifies so readily to the description of a marshland
than the field of the interpretation of law. Laws commonly present
themselves in a nice tidy outfit. For example, they may simply declare,
“A contract may be vitiated by economic duress.” Only when it is
16 [2008] UKHL 35.
17 Rudyard Kipling, January 1936.

54

Journal of the Malaysian Judiciary

July [2018] JMJ

tested further that the problems of law and interpretation appear.
What constitutes an economic duress? What, indeed, is economic;
and what is duress? Judges have to interpret the law in order to
answer those questions, but do they employ rules to help them in
their interpretation? In common law judicial systems, much has been
written about the nature and process of judicial interpretation.
[19] In order for the interpretation of laws to be best understood,
one should remember that the strength of a judicial system lies not
just in its justice and fairness, but also in its clarity and consistency.
The objective of a legal interpretation, ought, generally speaking, to
produce a reading or understanding that is clear, and will achieve
justice, fairness, and consistency. As we have seen, these terms are often
conflicting and inconsistent with each other. Putting that aside for a
moment, the interpretation of laws, like laws themselves, have a nest
of rules to govern its activity. The old techniques used by traditional
lawyers from common law countries now seem passé. Traditional
approaches keep rules of interpretation few and simple. We read a
text to mean what it says, says the literal rule of interpretation, so
if a statute proclaims that ”No vehicle may be parked next to a fire
hydrant”, we cannot park our Toyota there. Can we park a bicycle
then? The ”mischief” rule will say that the law intended to prevent
vehicles obstructing access to the fire hydrant. The bicycle was not
in the contemplation of parliament that had enacted the statute. The
three main companions to these two rules are the ”Golden Rule”,
the rules of ejusdem generis, and noscitur a sociis. From early twentieth
century, new theories of interpretation began to develop in America,
and judicial attitudes swayed along with new ideas of how law itself is
perceived. The established rules of interpretation are now subsumed
under broader, but not necessarily clearer ideas such as historicism,
textualism, originalism, and living constitutionalism.
[20] Textualism, for example, is the approach adopted by judges
who prefer to derive meanings as much as they can from the text,
and when the text has exhausted its store, the judges call a halt to
further inquiry, inviting opponents and detractors of this approach
to brand it as a ”celebration of judicial passivity”.18 Textualism has
led to an increasing reliance on the dictionary in American courts, but
dictionaries, as Posner says, are ”acontextual” whereas the meanings
18 Richard A Posner, Reflections on Judging (Harvard University Press, 2013) at p 179.
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of words and sentences are contextual – ”Keep off the grass” obviously
does not apply to grass-cutters. In his book, Reading Law,19 Justice
Antonin Scalia relied on the Merriam-Webster dictionary definition
of ”sandwich” and approved the Massachusetts Superior Court’s
decision in White City Shopping Center, LP v PR Restaurants, LLC. That
is an example of textualism gone wrong.20 Merriam-Webster defined a
sandwich as ”two thin pieces of bread, usually buttered with a thin
layer (as of meat, cheese, or savoury mixture) spread between them”.
The Massachusetts court and Scalia had totally ignored the open
sandwich and the Club sandwich.
[21] Historicism is the technique of tracing the history of words,
events, and the origins of passages. This technique is linked to judges
who have made it their quest to ascertain what the original meaning
was and how it arose. The opponents of this approach point out
that history itself is not only often indeterminate, but is also, itself
a child of interpretation; and worse, judges have not been proven
to be competent historians. Nonetheless, historicism in the form of
“legislative history” and “legislative intent” are the techniques judges
use when they oppose textualism and originalism.
[22] The champion of originalism (close cousin of textualism), Justice
Scalia, sometimes extracted humorous repartee from fellow judges. In
Brown v Entertainment Merchants Association21 on the issue of a ban on
violent video games, Justice Alito interrupted saying: “Well, I think
what Justice Scalia wants to know is what James Madison thought
about video games.” Even originalist judges do not always agree with
one another. Academic comments can be pointed. Hasen explains:
“One way of understanding the divide between Justices Scalia and
Thomas is that Thomas reaches the kind of decisions Scalia would
have reached if he had the courage of his convictions (though Thomas
too has sometimes deviated from originalism without explanation).”22
On the other hand, proponents of the “living constitutionalism” are
frequently accused of rampant judicial activism.

19 Antonin Scalia, Bryan A Garner, Reading Law: The Interpretation of Legal Texts
(St Paul, MN: Thomson/West, 2012) at p 54.
20 2006 WL 3292641 (Mas Super Oct. 31, 2006).
21 564 US 786 (2011)
22 Richard L Hasen, The Justice of Contradictions: Antonin Scalia and the Politics of
Disruption (New Haven: Yale University Press, 2018) at p 53.
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[23] That brings us to the crux of the problem, namely that, as in
facts, laws can also be indeterminate; intractably so. The variations in
methods of ascertaining laws, attest to the fact that compels judges to
reach a single required outcome. ”Stubborn indeterminacy is real, not
apparent. Indeterminacy is most problematic when there is no one
right answer to be reached using all of the resources the law provides;
it is also troubling when members of the legal community, each using
all lawyerly skill in good faith, can disagree about the outcome upon
full adjudication of a case.”23 ”Using all lawyerly skills in good faith”
enables the judge as it does counsel to develop his argument to its
fullest. The opinion and decision of the court is the culmination of all
proceedings in the case.
Judgment and opinion of the court
[24] As in all the other aspects of judicial activities discussed above,
opinion writing by the court is another area that invites a tussle
between form and substance, and style and functionality. When
the court hands down its judgment in writing (or the grounds of its
decision), to declare which party has won and which has lost, (even
though the successful party may not really care for reasons), the party
that loses is entitled to know why it had lost. For most courts, that is
all that is required of it. The appellate courts may have an additional
duty of interpreting the law, but even then, given these bases for the
written judgment, litigants, lawyers, law students, and even fellow
judges often struggle with judgments of the court.
[25] In the same way formalism restricts judicial thinking, it also
restricts the judge in his writing. Posner laments three shortcomings
in American judicial writing: “The underlying problems are an
exaggerated formalism, which is to say a desire to make a judicial
opinion seem rigorous, logical, technical, even esoteric (not the
everyday practical reasoning that judicial decision-making, much of
the time, really is); a sheer lack of knowledge of, experience in, and
aptitude for good writing; an excess of specialization related to the rise
of the law clerks and ghostwriting generally, which has made writing
seem an eminently delegable component of judicial performance; the
absence of a national culture of rhetoric, such as England had until
recently; and, closely related, the philistine character of American
23 Steven J Burton, Judging in Good Faith (Cambridge University Press, 1992) at p 10.
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culture, in which writing well, along with other aspects of human
culture, is not highly valued.”24
[26] Formalistic judicial writing as described by critics such as
Posner25 is intended to produce writing that appears meticulous,
learned, and scholarly. It therefore uses the pattern of summarising
the lower court’s decision, reciting counsel’s arguments, the laws that
are relevant and giving explanatory notes as to the meaning of those
laws and higher rules that apply which might affect the reading and
understanding of those laws; there will be “copious reference to and
quotation of authoritative texts”, plenty of clichés and jargon, and
probably numerous footnotes.
[27] Realist judges, on the other hand, eschew the formalist approach
because they appreciate that it may lead one to overly narrow paths
which rigidity, technicalities, and over-analysis have a tendency to do.
Whereas a formalist judge, Posner says: “tries to ‘make sense’ in a way
that could be explained convincingly to a layperson, and is a ‘loose
constructionist’, which means he believes that interpretation should
be guided by a sense of the purpose of the text … being interpreted,
if the purpose is discernible, rather than by the literal meaning of the
text if purpose and literal meaning are at odds with one another. The
realist judge has a distaste for legal jargon and wants judicial opinions,
as far as possible, to be readable by nonlawyers, wants to get as good
a handle as possible on the likely consequences of a decision one way
or the other, has an acute sense of the plasticity of American law, is
acutely conscious too of the manifold weaknesses of the American
judicial system and wants to do what he can to improve it”.26 These
observations apply loosely to judges in other common law countries
as well to some extent.
[28] Formalist judges, confronted with such criticisms, may likely
launch a stirring defence of their cause. The point being made in
this article is not to ascertain which is the preferred or correct style.
There are indeed strong points in the formalist approach as there are
weaknesses in the realist way. The question is, in such circumstances,

24 Richard A Posner, Reflections on Judging (Harvard University Press, 2013) at pp
237-238.
25 Ibid, at pp 111-112.
26 Ibid, at p 120.
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what should a judge do? Perhaps their own familiar declaration that
”ignorance of the law is no excuse” provides a sharp reminder that
they cannot do that and at the same time write dense, turgid judgments
which people cannot understand.
The character of Hercules
[29] With reason, logic, history, rules, and even a dictionary or two
thrown in, a good judge can present very sound justification for his
decision; but if indeterminacy is real, then what kind of a judge,
should Hercules be? Is it good enough that he be clear, regardless of
whether he was clearly right or clearly wrong? How might society
be comforted to know that behind splendid judgments lurk motives
of murky import? Just as the independence of the judiciary does not
depend on the structure of the institution or of rules governing the
appointment or removal of judges but on having independent-minded
judges, noble judges come from having noble-minded ones.
[30] Rosen began his book, The Supreme Court, with a chapter on
judicial temperament. Why did he think the question of judicial
temperament is so important that its discussion should set the tone for
a book on the subject of the highest court in America? It is because, in
Rosen’s own words, judicial temperament ”encompasses a range of
qualities: personality, character, upbringing and education, formative
career experiences, work habits, and behaviour when interacting with
others.”27 Rosen and Hasen agree that two judges, Justices Scalia and
Thomas, have proven the importance of judicial temperament. Scalia,
like Thomas, was an originalist, but that is not the factor that either
marked him out as a good or bad judge. The same can be said of Justice
Thomas. The two writers believe that it is judicial temperament that
determines how influential a judge’s legacy – if he has one – might be.
[31] The importance of judicial temperament is also exemplified in
a study of America’s first Chief Justice, John Marshall. His record
of maintaining unanimity in the court’s decisions over the years is
remarkable in itself, but it is all the more so given that ideologically
and politically, Chief Justice Marshall, a Federalist, was the lone-wolf
in a court where every other Supreme Court judge had been appointed

27 Jeffrey Rosen, The Supreme Court: The Personalities and Rivalries that Defined America
(New York: Times Books, 2006) at p 8.
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by Democratic-Republican presidents.28 To a large extent, Chief Justice
Marshall’s judicial temperament shone because of the qualities he
showed, ”moderation, modesty, gregariousness, strategic cunning,
reluctance to fight losing battles, and willingness to conserve judicial
power for those skirmishes in which judges could count on the support
of the nation”29, in contrast to the lack of those qualities in President
Thomas Jefferson, who showed instead, ”remoteness, radicalism,
impracticality, intense intellectuality, and devotion to abstract ideals
over concrete principles.”30 Chief Justice Marshall showed time and
again, that the greatest display of power is in knowing how not to
use it, a skill immortalised by his decision in Marbury v Madison.31
[32] Chief Justice Charles Evans Hughes and Chief Justice William H
Rehnquist showed the same qualities that held their court together;
both had a knack for keeping “nine scorpions” from stinging one
another. When the irascible Justice Scalia described one of Justice
Sandra Day O’Connor’s judgments as “irrational”, Chief Justice
Rehnquist called Justice Scalia and simply said to him, “Nino, you are
pissing off Sandra again … Stop it!”32 The current Chief Justice John
Roberts seems to be aware of the importance and magnitude of the
task of resisting polarisation in the court. Roberts, like the other great
Chief Justices and Justices before him, realises the need to maintain
collegiality on the Bench. Chief Justice Roberts’ minimalism clashed
with Scalia’s ”sweeping approach”, and yet maintained a court that
produced opinions that cite legislative history, as Justice Samuel Alito
Jr does, and Scalia avoided.33 Rosen observes:
If the pairings of judicial temperaments in this book suggest anything,
it is that courting attention and partisan approval in the short term
is no guarantee of judicial respect in the long term … The brilliant
academic is less appealing, over time, than the collegial pragmatist. The
self-centred loner is less effective than the convivial team player. The

28 Joel R Paul, Without Precedent (New York: Riverhead Books, 2018).
29 Jeffrey Rosen, The Supreme Court: The Personalities and Rivalries that Defined America
(New York: Times Books, 2006) at p 70.
30 Ibid, at p 69.
31 5 US (1 Crunch) 137.
32 Richard L Hasen, The Justice of Contradictions: Antonin Scalia and the Politics of
Disruption (New Haven: Yale University Press, 2018) at p 73.
33 Jeffrey Toobin, The Nine: Inside the Secret World of the Supreme Court (Doubleday,
2007) at p 318.
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resentful braggarts wear less well than the secure justices who know
who they are. The narcissist wields judicial power less surehandedly
than the judge who shows personal as well as judicial humility. The
loose cannons shoot themselves in the foot, while those who know
how to hold their tongues appear more judicious (On the Court, a
justice often achieves more by saying less.) The ideological purists
are marginalized, while those who understand when not to take
each principle to its logical extreme are vindicated by history. Those
who view cases in purely philosophical terms are less sure-footed
than those who are aware of the cases’ practical effects. Those with
a common touch win broader support than those who live entirely
in abstraction.34

[33] Temperament is not about just being nice and kind, it also requires
a judge to be serious and firm. It requires him, when necessary, to
assert his authority and impose discipline in his court. In this way,
gentleness, kindness, firmness, spiced with a sense of wit, learning,
and patience, is how the question of balance is achieved in a Herculean
judge – with humour and gravitas, an iron fist in a velvet glove. It is
with constant practice of these attributes that a judge learns to be just
and wise. These are not qualities which get him to the Bench, but they
are qualities that one hopes he leaves with when his turn has ended.
[34] When we study the biographies of famous judges, we come to the
realisation that for all their strengths, each justice has his weakness,
but rather than diminishing their stature, they reveal the justices to
be humans outside the mystical surroundings of the courtroom. They
suggest that a judge, with judicial temperament, learning, a deep
sense of self-awareness and humility, is the one more likely to leave
a legacy to law and its institution – the court.
To strive, to seek, to find, and not to yield35
[35] Perhaps in simpler days past, it might have been easier to answer
what is already a difficult question: What are the attributes of a good
judge? The question is difficult because it requires an examination of
not only the judge as a person, but also the way he decides his cases,
which may not coincide with his persona. This may be said of all
34 Jeffrey Rosen, The Supreme Court: The Personalities and Rivalries that Defined America
(New York: Times Books, 2006) at pp 236-237.
35 Lord Alfred Tennyson, Ulysses (Oxford, 2000).
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judges, and although not necessarily an adverse trait, it complicates
one’s search for Herculean attributes in a judge.
[36] The vulnerabilities of the judge in the technological age are
exposed by the myriad distractions driving him to the needs of selfvalidation in all that he does. No matter how we set out to find the
facts and apply the law, we ought to remind ourselves, in the words of
Chief Justice Coleridge: “We are often compelled to set up standards
we cannot reach ourselves, and to lay down rules that we could not
ourselves satisfy”.36 Every judge will have days in which he would find
how hard it is “to keep the judgment straight and the conduct pure.”37
[37] Yet he must push on, “to strive, to seek, to find, and not to yield”,
for he owes it to society at large, but especially so to young lawyers
and students who look up to him and imagine him as the Hercules that
they admire. He owes this duty to make himself more of a Hercules
even though it may remain an ideal that he might not achieve. The
design he envisages as his version of Hercules may be flawed, or if
perfect, is marred by sloppy craftsmanship, but some figure, even if not
the perfect fit, but a mere resemblance may emerge – not perfect, but
sufficient, gaining its strength and authority if not from the product,
then the effort. So, there he is, sitting in the midst of the smouldering
rubble after all the arguments from counsel have ceased, the judge
has to hand down his decision, not just with the grandest eloquence
expected of him by the public, but also with honesty and humility
that he must expect of himself.

36 R v Dudley & Stephens, 1884 QB Vol XIV, pp 273, 288.
37 Ibid.

The Malaysia Agreement: From A Legal Perspective
by
Dato’ Sri Fong Joo Chung*

Preamble
[1] The Malaysia Agreement, signed on July 9, 1963 at Marlborough
House, London, set in motion various legislative and administrative
actions, and security or defence arrangements which the contracting
Parties undertook to implement before the birth of the new Federation
of Malaysia. Commonly referred to as “MA 63”, it is deemed as the
foundation upon which the Federation is anchored since it was pursuant
to this Agreement that the Federation of Malaysia came into being.
[2] On August 12, 1963, the then Prime Minister of Malaya, Tunku
Abdul Rahman Putra Al-Haj moved the following Motion in the
Malayan Parliament:
That this House, noting the desire of the people of North Borneo,
Sarawak and Singapore to be federated in Malaysia with the existing
States of the Federation in accordance with the agreement signed in
London on July 9, 1963, hereby endorses that agreement.

[3] This Motion was passed by the Malayan Parliament by 67 to
18 votes. It is clear from the terms of the Motion moved by Tunku
that the admission of the new States into the Federation, which then
comprised the States in Malaya, was in accordance with the agreement
signed on July 9, 1963, namely the Malaysia Agreement or “MA 63”.
[4] However, for more than fifty years, there has been public discourse
on MA 63, usually promoted or initiated by politicians, particularly
from Sabah and Sarawak, articulating views on whether the alleged
“bargain” that finally secured the consent of the peoples of these
two former British colonial States to be part of Malaysia, has been
duly honoured. What was promised to the two States is publicly
debated, usually without any reference to the terms of the Malaysia
Agreement or a proper understanding thereof and, at times, without
* The writer was a former State Attorney-General of Sarawak (Aug 1992 – Dec 2007).
He still serves as Legal Counsel for the State Government of Sarawak.
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realising that many of its provisions have been implemented in the
manner provided in the Agreement, i.e. by incorporation in the new
Constitution for Malaysia through the enactment of the Malaysia Act
19631 or pursuant to legislative, executive and administrative actions
to be taken under Article VIII of the MA 63.
[5] This article seeks to provide an analysis of the legal and
constitutional aspects of the MA 63, divested of all the political
arguments raised in the course of public debate since Malaysia Day.
[6]

This article proposes to discuss:

(a) the events and circumstances leading to the signing of the
Malaysia Agreement and how they determined or defined the
terms thereof;
(b) how the terms of the Malaysia Agreement affect or shape the
present relations between Sabah and Sarawak and the other
States of the Federation and with the Federal Government;
(c) the implementation of its terms;
(d) who can enforce the Malaysia Agreement; and
(e) the rules of interpretation applicable for the Malaysia Agreement
and the constitutional documents annexed thereto.
Background
[7] The idea of forming a new Federation comprised of the Federation
of Malaya, Singapore, the British Colonies of North Borneo (now
Sabah) and Sarawak, and the Sultanate of Brunei, was first mooted
by the then Prime Minister of Malaya, Tunku Abdul Rahman Al-Haj,
in Singapore on May 27, 1961.
[8] In a Joint Statement issued from London on November 23, 1961,
the British and Malayan Governments stated, inter alia, that “before
any final decision (on the proposed new Federation of Malaysia) it is
necessary to ascertain the views of the peoples of North Borneo and
Sarawak”.2 The Cobbold Commission was established for this purpose,
1 Act No. 26 of 1963.
2 The Joint Statement also stated that the merger of Singapore with the Federation
of Malaya would be in accordance with the Heads of Agreement negotiated
between the Singapore and Malayan Governments.
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headed by Lord Cobbold, a former Governor of the Bank of England,
and comprised of Sir Anthony Abell and Sir David Watherstone
(nominated by the British Government) and Dato Wong Pow Nee
and Encik (Later Tan Sri) Muhammad Ghazali Shafie (nominated
by the Malayan Government). Its specific terms of reference were to
ascertain the views of the people of North Borneo and Sarawak on
the proposed Federation of Malaysia and in the light of these views,
to make recommendations to the Governments of Britain and the
Federation of Malaya.
[9] On the role and findings of the Cobbold Commission, Zaki Tun
Azmi CJ (as he then was) delivering the judgment of the Federal Court
in Datuk Hj Mohammad Tufail Mahmud & Ors v Dato’ Ting Check Sii3
(“Datuk Hj Mohammad Tufail Mahmud”) said:
The Cobbold Commission was created to ascertain the views of
the people of the Borneo States. The report showed that the people
had fears of substitution of one colonisation with another; fear of being
taken over by the then Federation of Malaya; fear of the submersion of the
individualities of North Borneo and Sarawak within the then Federation
of Malaya.4 (Emphasis added).

[10] The principal findings and recommendations of the Cobbold
Commission were that:
(i) one-third of the population in the two colonial States of North
Borneo and Sarawak supported the early realisation of Malaysia
without too much concern about the terms and conditions for
the States’ entry into the new Federation;

3 [2009] 5 AMR 281 at 288; [2009] 4 CLJ 449 at 455.
4 The learned Chief Justice would have been referring to para 237 of the Cobbold
Commission Report penned by the Chairman himself, which reads:
		 It is a necessary condition that from the outset, Malaysia should be regarded
by all concerned as an association of partners, combining the common interest
to create a new nation but retaining their own individualities. If any idea were
to take root that Malaysia would involve a ”take over” of the Borneo territories
by the Federation of Malaya and the submersion of the individualities of North
Borneo and Sarawak, Malaysia would not, in my judgment, be generally
acceptable or successful. I recommend that, in the forthcoming negotiations,
Governments should pay close attention to this point, both its psychological
and its practical aspects.
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(ii) another one-third was favourable towards Malaysia but asked,
with varying degrees of emphasis, for conditions and safeguards
for the “best interests of the territories”; and
(iii) the final one-third was equally divided between those who
wanted independence before Malaysia and those who strongly
preferred the continuation of British rule for years to come.
However, according to the Commission’s assessment, 80% of the
population would support their respective States’ entry into Malaysia
with safeguards for the “best interests” of the two States., But 20%
in Sarawak and “somewhat less in North Borneo”, “would oppose
Malaysia on any terms unless it is preceded by independence or selfgovernment.”5
[11] Following the Report of the Cobbold Commission, in September
1962, the Legislatures of North Borneo and Sarawak passed Motions
“welcoming” the decision in principle of the British and Malayan
Governments to establish Malaysia “on the understanding” that
their special interests will be safeguarded. An Inter-Governmental
Committee (“IGC”), comprised of officials from British and Malayan
Governments, and representatives of North Borneo and Sarawak, was
established to work out future constitutional arrangements for the
two States upon the formation of the proposed Federation.
[12] The IGC’s mandate was “to work out the future constitutional
arrangements, including safeguards for the special interests of North
Borneo and Sarawak to cover such matters as religious freedom,
education, representation in the Federal Parliament, the position of
the indigenous races, control of immigration, citizenship and the
State Constitutions”. The IGC Report published on August 1, 1962,
contained recommendations on the safeguards to be accorded to the
two Borneo States upon their entry into the new Federation. Overall,
the recommendations provided for the two States to have autonomy
over immigration, greater legislative powers, including power to
levy State sales tax, and more federal revenues to be assigned to the
States, the National language and the continued use of English as an
official language, the State public service and the special position of
their indigenous races.

5 Cobbold Commission Report, para 144.
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[13] Essentially, the IGC Report recommended that the requirements
to safeguard the special interests of North Borneo and Sarawak, be
made by:
(a) amendments to the Constitution of the Federation of Malaya,
(b) undertakings or assurances to be given by the Government of
Malaya rather than by constitutional provisions.
Implementation of the terms of the Malaysia Agreement (MA 63)
Providing constitutional safeguards for special interests of the Borneo
States
[14] On (a), the IGC recommended as follows:
The Committee examined the Constitution of the Federation of
Malaya and this Report sets out the amendments, including the
transitional provisions, which the Committee considers will be
necessary to meet the requirements of North Borneo and Sarawak
(hereinafter referred to as the Borneo States) and, subject to these
and the amendments necessary in relation to any new State, accepts
that the Constitution of the Federation of Malaysia will be based upon the
Constitution of Malaya as it applies in relation to the States which are at
present States of the Federation of Malaya.6

[15] The recommendations of the IGC pertaining to those safeguards
to be incorporated by amendments to the Constitution of Malaya were
provided in Articles I, II and V of the MA 63.
[16] Article I reads:
The Colonies of North Borneo and Sarawak and the State of
Singapore shall be federated with the existing States of the Federation of
Malaya as the States of Sabah, Sarawak and Singapore in accordance
with the Constitutional instruments annexed to this Agreement and the
Federation shall thereafter be called “Malaysia”.
6 IGC Report, Chapter II, para 12. Whilst the IGC Report states that the new
Federation’s Constitution should be based on the Constitution of the Federation
of Malaya, the IGC appears to imply that the federalism which applied in relation
to the States of Malaya as envisaged under the Federation of Malaya Agreement
1957 should continue, because the IGC did not recommend any amendment to
the definition of “the Federation” in Article 160(1) of the Constitution of Malaya
which read “the Federation” means the Federation established under the Federation
of Malaya 1957.
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[17] Indeed, the most important “constitutional instruments”
annexed to the MA 63, was the parliamentary Bill which the Malayan
Government was obligated to have passed by Parliament before
Malaysia Day. In this respect, Article II of the MA 63 reads:
The Government of the Federation of Malaya will take such steps as
may be appropriate and available to them to secure the enactment
by the Parliament of the Federation of an Act in the form set out in
Annex A to this Agreement and it be brought into operation on
31st August 1963 (and the date on which the said Act is brought into
force is hereinafter referred to as “Malaysia Day”).

[18] The Malaysia Act 1963 was duly passed by Parliament pursuant
to Article II of the MA 63. The second Preamble of the Malaysia Act
1963 reads:
AND WHEREAS, to give effect to the agreement, it is necessary
to amend the Constitution of the Federation so as to provide for the
admission of those States and for matters connected therewith.

[19] The Malaysia Act 1963 sets out in its First Schedule all the new
Articles to be inserted in the Constitution.7 Article 1 of the Malayan
Constitution was replaced and substituted with a new Article to
recognise the formation of a new Federation which would be governed
by the amended Constitution. This Article reads:
The name, States and territories of the Federation
(1) The Federation shall be known, in Malay and in English, by the
name Malaysia.
(2) The States of the Federation shall be:
(a) the States of Malaya, namely Johore, Kedah, Kelantan,
Malacca, Negri Sembilan, Pahang, Penang, Perak, Perlis,
Selangor and Trengganu; and
7 Stephen Chung Hian Guan J in Marcel Jude a/l MS Joseph v Chief Justice Tan Sri
Md Raus Sharif [2017] AMEJ 1274 described the Malaysia Agreement as “an
inter-government agreement” and “To give effect to the agreement, the Malaysia
Act 1963 was enacted to amend the existing Constitution of the Federation of
Malaya so as to provide the admissions of Sabah, Sarawak and Singapore in the
Federation … The Constitution was amended as shown in the First Schedule
to this Act by inserting as Articles in the Constitution in accordance with that
Schedule the sections of the Act specified in the Second Column, and those
sections shall read and have effect accordingly.”
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(b) the Borneo States, namely, Sabah and Sarawak,
(c) the State of Singapore.
(3) The territories of each of the States mentioned in Clause (2) are
the territories comprised therein immediately before Malaysia
Day.

[20] The Act also sets out the constitutional arrangements to safeguard
the special interests of the Borneo States. The salient features of these
constitutional arrangements are as follows:
(a) The Governors of Sabah and Sarawak would be members of the
Conference of Rulers through amendments made to the Fifth
Schedule of the Constitution;8
(b) representation in the House of Representatives;
(c) a separate High Court for the Borneo States, the constitution and
jurisdiction of that Court and a Federal Court to hear appeals
from the High Court of Borneo;
(d) citizenship of the Federation conferred on any person who
on Malaysia Day was over the age of 18 years who had been
ordinarily resident in the Borneo States, provide they apply for
registration before September 1971;
(e) Special legislative Lists for the Borneo States, namely List IIA
(Supplement to State List for Borneo States) and List IIIA
(Supplement to Concurrent List for Borneo States);9
(f) The Tenth Schedule (Grants and Assigned Revenues) of the
Constitution10 was amended to provide for “Special Grants to the
Borneo States” as well as “Additional Sources of Revenue Assigned
to Borneo States”. Article 112D was added to the Constitution
to provide for periodical reviews of the Special Grants. During
such reviews, additional or substituted sources of revenues
for Sabah and Sarawak may be considered. The amendments
to the Constitution also provided a mechanism to resolve any
disagreement that may arise between the Federal Government
8 Malaysia Act 1963, s 6.
9 Ibid, Sch IV.
10 Ibid, Sch V.
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and the Borneo States at the time of the periodical review.
Article 112D(6) stipulates:
(6) If on any review the Federal Government and the Government
of a State are unable to reach agreement on any matter, it shall
be referred to any independent assessor, and his recommendations
thereon shall be binding on the governments concerned
and shall be given effect as if they were the agreement of those
government.11

(g) A new Part XIIA was added to the Constitution as “Additional
Protections for the Borneo States (and Singapore)”. In so far as
the Borneo States are concerned, the additional constitutional
protections included:
(i) Use of English and native languages in the Borneo States;
(ii) Special position of natives in the Borneo States;
(iii) Restrictions on extension of non-residents’ rights to
practise before Courts in Borneo:
(iv) Muslim education in Borneo;
(v) Freedom of religion;12 and
(vi) Safeguards for constitutional position of Borneo States.
[21] Not only was the then Malayan Constitution amended pursuant
to the MA 63, Article V of the MA 63 obligates the Government of the
Federation of Malaya to take such steps as may be appropriate and
available to secure the passage of an Act, Annex E to the MA 63, “for
the purpose of extending and adapting the Immigration Ordinance,
1959 of the Federation of Malaya to Malaysia and of making additional
provisions with respect to the entry into the States of Sabah and Sarawak;
and the other provisions of this Agreement shall be conditional upon
the enactment of the said Act.”

11 The Constitution does not provide for the manner in which the independent
assessor is to be appointed and who qualifies to be appointed as such.
12 The safeguards on Muslim education and freedom of religion under Arts 161C
and 161D were repealed vide Constitution (Amendment) Act (Act A354) which
came into force on August 27, 1976.
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[22] Thus, on the same day that Parliament passed the Malaysia
Act 1963 [Act No. 26 of 1963], the Immigration Act 1963 [Act No. 27
of 1963] was also passed to confer powers on the State Authority
of both Borneo States to control entry into and residence therein
of citizens who do not belong to those States. Whilst Article 9(2) of
the Constitution, guarantees every citizen the right to move freely
throughout the Federation and to reside in any part thereof, the
Malaysia Act introduced a new clause (3) to Article 9 which reads:
(3) So long as under this Constitution any other State is in a special
position as compared with the States of Malaya, Parliament may
by law impose restrictions, as between that State and other States,
on the rights conferred by clause (2) in respect of movement and
residence.

[23] The Immigration Act 1963 was regarded as a “law … embodied
in the Constitution” by the new Article 161E(4) which reads:
(4) In relation to any rights or powers conferred by federal law on
the Government of Sabah or Sarawak as regards entry into the
State and residence in the State matters connected therewith (whether
or not the law was passed before Malaysia Day) clause (2) shall
apply, except in so far as the law provides to the contrary, as if
the law had been embodied in the Constitution and those rights
and powers had been included among the matters mentioned in
paragraphs (a) to (e) of that clause.

This means that the powers of control over immigration by the
Immigration Act 1963 deemed embodied by Article 161E(4) cannot
be removed by amendment to the Act or to Article 161E(4) without
“the concurrence of the Yang di-Pertua Negeri of the State of Sabah
or Sarawak or each of the States of Sabah and Sarawak concerned”.
[24] The cumulative effects of the passing of the Malaysia Act and
the Immigration Act 1963 in pursuance of Articles II and V of the
MA 63 were that the Borneo States would have greater legislative
powers (by supplemental State and Concurrent legislative lists in the
Ninth Schedule of the Constitution and through enlargement of their
legislative and executive powers under Article 95C13) additional sources

13 Borneo States (Legislative Powers) Order 1963 (FLN 17/1963).
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of revenues, a greater degree of autonomy for both States especially
with regard to immigration control, local government, state ports,
riverine traffic and land use and development plans (Article 95E). As
rightly pointed out by Mohamad Jemuri Serjan CJ Sabah and Sarawak
(as he then was), “Along with Sabah, Sarawak can legitimately claim,
because of those special provisions accorded in the Constitution, it
is placed in a special position vis-à-vis other component States in the
Peninsular”.
Implementation of other undertakings, assurances and
recommendations contained in the IGC Report
[25] At the time when the MA 63 was signed, the parties had envisaged
that not all the recommendations in the IGC could be given effect or
implemented by incorporation in the Constitution. Thus, Article VIII
of the MA 63 provides:
The Governments of the Federation of Malaya, North Borneo and
Sarawak will take such legislative, executive or other action as may be
required to implement the assurances, undertakings and recommendations
contained in Chapter 3 of, and Annexes A and B to, the Report of the
Inter-Governmental Committee signed on 27 February, 1963, in so
far as they are not implemented by express provision in the Constitution
of Malaysia.”

[26] Article VIII requires the three Governments concerned to take the
requisite legislative, executive or other action to implement the assurances,
undertakings and recommendations in the IGC Report if they have
not been incorporated in the Malaysian Constitution. No time frame is
stipulated in Article VIII for the requisite action to be taken by the three
Governments and the issue that has arisen is whether the obligation
that was imposed by Article VIII on the Government of the Federation
of Malaya has been assumed by the Federal Government of Malaysia.
[27] Until and unless a recommendation in the IGC Report is either
incorporated into the Constitution or implemented pursuant to
Article VIII of the MA 63, no person may claim a right to have the
benefit of the recommendation. In the case of Keruntum Sdn Bhd v
Director of Forests & 2 Ors14 (“Keruntum”) the applicant alleged there

14 [2018] 2 AMR 201; [2018] 4 CLJ 145.
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was a “quorum failure” in the panel of judges of the Federal Court that
decided its appeal as none of the judges on that panel had “Bornean
judicial experience”, contrary to the recommendation in paragraph
26(4), Chapter 3 of the IGC Report. The IGC had recommended, inter
alia, that where the Federal Court is hearing an appeal originating from
the Borneo States, one of the judges should normally have “Bornean
judicial experience”. The Federal Court ruled that the IGC Report did
not confer any powers on the Judiciary to enforce or implement any of
its recommendation, and until the recommendation is implemented
in accordance with Article VIII of the MA 63, a litigant cannot claim
any legal right to have his appeal heard by a panel comprised of at
least one judge with “Bornean judicial experience”. Zulkefli Ahmad
Makinudin PCA (as he then was), delivering the judgment of the
court, held:
[20] The said recommendation in paragraph 26(4) was never
implemented by an express provision in the Federal Constitution nor
by a legislative, executive or other action by the Government of Malaya,
North Borneo (Sabah) and Sarawak. We are in agreement with the
submission of learned counsel for the respondent that Article VIII of
the Malaysia Agreement did not mandate the Judiciary to take action
to implement the said recommendation and the recommendation in
paragraph 26(4) of the IGC Report cannot be enforced by the courts
whether by a decision made in this application or by rules made
pursuant to ss 16 and 17 of the CJA.
[21] It is our judgment that since the recommendation of the IGC
Report has not been and was never implemented under Article VIII
of the Malaysia Agreement, the applicant cannot therefore claim
any legal right to have a “Judge with Bornean judicial experience” in
the panel when its appeal was heard and decided by the Federal
Court.15
15 Nevertheless, the Federal Court also found that on the panel that heard and
decided on the applicant’s appeal, Hasan Lah FCJ who wrote the judgment of
the court in that appeal had previously served in the High Court in Sarawak
and heard and decided on cases filed in that High Court. The remaining four
judges had also previously sat in the Court of Appeal and the Federal Court to
hear and decide on appeals originating from Sabah or Sarawak, and hence had
“Bornean judicial experience” – an expression not defined in the IGC Report. In
other words, the recommendation in paragraph 26(4) was fulfilled or honoured
when the composition of the panel was constituted.

July [2018] JMJ

The Malaysia Agreement: From A Legal Perspective

73

[28] Pursuant to Article VIII of the MA 63, various steps were taken in
accordance with the Constitution to implement the recommendations
of the IGC. This included the Yang di-Pertuan Agong making the
Borneo States (Legislative Powers) Order 196316 under Article 95C
of the Constitution to enlarge the legislative authority of the State
Legislatures of the two States to include power to legislate on “electricity
and distribution of gas” as recommended by the IGC. Examples of
other actions taken under Article VIII included the passing of the
Sarawak (Legislative Powers) Order 1965; 17 Sarawak (Legislative
Powers) (No. 2) Order 196518 and Notification delegating powers of
the Minister under Article 28A(6) in relation to proceedings depriving
a person of citizenship, to the Chief Ministers of Sabah and Sarawak
and to the Minister of Home Affairs, Singapore.19
[29] Therefore, the MA 63 was implemented, in so far as Sabah and
Sarawak are concerned, by:
(a) the passing of the Parliamentary Bill in Annex A to the Malaysia
Agreement to enact the Malaysia Act 1963 to amend the Federation
of Malaya in order for that Constitution to be adopted as the
Constitution of Malaysia and to incorporate in that Constitution,
the safeguards to protect the special interests of Sabah and
Sarawak as recommended by the IGC Report;
(b) the enactment of the Immigration Act 1963 which empowered
the State Authority of both Sabah and Sarawak to exercise control
over the entry of persons, who do not belong thereto, into the
two States or to reside therein; and
(c) by way of executive Orders such as those referred to in
paragraph [28].
[30] It ought to be pointed out that there is no time frame imposed by
Article VIII as to when legislative, executive and other actions should be
taken under the said Article to implement any of the recommendations
in the IGC Report or that such implementation must be carried out
by a specified date.
16
17
18
19

LN 17/1964.
FLN 22/65.
FLN 106/65.
GNS 253/63.
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The MA 63 and its influence or impact on present day relationship
between the Federal Government and Sabah and Sarawak
[31] As pointed out by Zaki Azmi CJ (as he then was) in Datuk Hj
Mohammad Tufail Mahmud, the peoples of the Borneo States, at the
onset, had “fears of substitution of one form of colonization with
another; fear of being taken over by the then Federation of Malaya;
fear of submersion of the individualities of North Borneo and Sarawak
within the Federation.”20
[32] The peoples of the Borneo States had perceived Malaysia as a
“partnership” and they had joined the Federation as an “equal partner”
with the Federation of Malaya and Singapore. This perception was
fortified by what the then Deputy Prime Minister, Tun Abdul Razak
bin Hussein said to the Press on August 3, 1962 that “we are bringing
the other territories into Malaysia as equal partners. We will consult
them. The people of the Borneo territories are far away from us and
we must do everything to allay their fears and give them confidence
to come into Malaysia as brothers.”21
[33] Based on that understanding, section 4 of the Malaysia Act 1963
sought to introduce the amendment to Article 1 of the Federation of
Malaya which implied that the Federation of Malaysia comprised of
three regional entities, namely the States of Malaya, the Borneo States
of Sabah and Sarawak, and Singapore. However, Article 1(2) as it now
stands provides that the States of the Federation shall be Johore, Kedah,
Kelantan, Malacca, Negri Sembilan, Pahang, Penang, Perak, Perlis, Sabah,
Sarawak, Selangor and Terengganu.22 This change in Article 1 of the
Constitution has been perceived by many Sabahans and Sarawakians
as having downgraded the status of Sabah and Sarawak from a
“partner” to one of the ordinary States of Malaysia. This is reflected by
the following statement made by a Deputy Chief Minister of Sarawak,
Tan Sri James Jemut Masing:
Is Sarawak one of fourteen States or one of the four regions which
signed the Malaysia Agreement? If federal leaders cannot answer

20 [2009] 5 AMR 281 at 288; [2009] 4 CLJ 449 at 455.
21 The Formation of the Federation of Malaysia published by Ho Ah Chon, p 137.
22 Constitution (Amendment) Act 1976 (Act A354) which came into effect on August
27, 1976.
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this question, the people will continue to be left out of development
funds.23

[34] Tun Abdul Taib bin Mahmud, now Yang di-Pertua Negeri of
Sarawak, wrote in 2008 as follows:
In the four and half decades of nationhood, Malaysia has undergone
incredible transformation, economically, socially and politically.
However, only a handful of those who were responsible for the
establishment of Malaysia or in presenting ideas or views to either
the Reid Constitutional Commission or the Inter-Governmental
Committee (IGC), to shape the Federal Constitution, are still active
in public life. A generation of Malaysians, born after Malaysia Day,
is now playing an increasingly crucial role in Government or as
legislators, or in the Public Services, at both federal and state levels.
They were neither involved in the struggle for independence, nor
the formation of Malaysia. However, they have to function within a
federal system devised by the founders of this Nation. At the same
time, they have to cope with, and implement, from time to time,
changes to the system or organization of Government as a result
of new and rising expectations of the people brought about by,
amongst other reasons, better education and living standards, rapid
advancement in information communications and technologies, as
well as the realities of Globalization.24

[35] Due to the passage of time and the emergence of a new political
leadership and administrators or public officers belonging to the post
Malaysia Day generation, lack of attention to or understanding of,
the constitutional safeguards and the aspirations of the peoples of
the Borneo States as reflected in the Malaysia Agreement 1963 and
the constitutional documents annexed thereto led the former Prime
Minister, Dato’ Seri Mohd Najib Tun Haji Abdul Razak, to concede
“that some of the rights promised may have been inadvertently taken
away; and that the Federal Government would return to the two States
rights which have been inadvertently taken away”.25
[36] There is concern amongst the peoples of the Borneo States on the
apparent failure by the Federal Government to honour the terms of
23 “Masing wants more development funds”, Borneo Post dated November 16, 2013.
24 Foreword to JC Fong, Constitutional Federalism in Malaysia (Sweet & Maxwell
Asia, 2008).
25 Borneo Post dated February 11, 2018.
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the MA 63. Such concerns resulted in the Sarawak State Legislature
unanimously passing a Motion mandating the “State Government
to take all measures and action under Article VIII of the Malaysia
Agreement with the Federal Government, to ensure the complete
implementation of all recommendations in the IGC Report for the
advancement and safeguards of the special interests of the State and
its people”, and, inter alia, to:
(a) align federal policies on education, health and official language
so that they are consistent with the constitutional safeguards
and the terms of IGC Report;
(b) proceed with a review of the special grants and revenues assigned
to the State;
(c) review all legislations that affect the State’s rights to its natural
resources found within the boundaries of Sarawak and to repeal
such laws;
(d) review federal Government’s decisions and policies found to
be inconsistent with the aspirations of the people of the State as
noted in the Cobbold Commission Report and the IGC Report.26
[37] Based on the debate in the Sarawak State Legislature on
December 8, 2015, the main grievances expressed on non-compliance
with constitutional safeguards and terms of the Malaysia Agreement
were:
(a) No financial review as required under Article 112D of the Constitution
		 The last formal financial review was carried out in 1968.
Consequently, for about 50 years, the special grants and State road
grants provided under the Tenth Schedule of the Constitution
were not reviewed and revised upwards. The import and excise
duties for petroleum and petroleum products specially assigned
to Sabah and Sarawak under Part V of the Tenth Schedule,
which was lost due to the Federal Government not collecting
such duties owing to Malaysia’s being party to the Asean Free
Trade Agreement, has not been replaced by an alternative
26 Sarawak State Legislative Assembly Official Report (Hansard) for December 8,
2015, pp 1516.
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source of revenue or equivalent amount – Article 112(1)(1) of
the Constitution.
(b) Petroleum rights and oil royalty
		 Sarawakians (and indeed Sabahans) have long argued that by
reason of the Sarawak (Alteration of Boundaries) Order in
Council 1954, the boundaries of the State were extended to the
seabed and subsoils in the Continental Shelf and by virtue of
Article 1(3) of the Federal Constitution, that was the boundary
of Sarawak as at Malaysia Day. The petroleum or hydro carbon
resources (including natural gas) were part of the natural
resources of the State. Pursuant to the Petroleum Development
Act 1974 and the vesting Order made pursuant thereto, the rights
to petroleum onshore and offshore of Sarawak were vested in
Petronas in consideration for a cash payment of 5% of the value
of petroleum sold. Sarawakians (and Sabahans as well) have long
argued that the cash payment of 5% was too low and sought a
restoration of the State’s rights to petroleum and natural gas
or an increase of the cash payment (commonly described as
“royalty”) to 20%.27 The Petroleum Mining Act 1966 and the
Continental Shelf Act 1966 were made applicable to Sabah and
Sarawak after the Proclamation of Emergency, in the aftermath
of the May 13 unrests, vide the Emergency (Essential Powers)
Ordinance No. 10 of 1969 promulgated under Article 150 of
the Federal Constitution. The Proclamation of Emergency was
annulled by both Houses of Parliament in 2011 and therefore by
reason of Article 150(7) had ceased to have effect. Thus, Sarawak
(and Sabah) has decided to regulate its onshore and offshore
exploration, prospecting and mining of petroleum under the
Oil Mining Ordinance 1958.28 The State Government of Sarawak
has incorporated a company, Petroleum Sarawak Berhad29 to
spearhead the State’s efforts to exercise regulatory control over the
upstream and downstream activities of the oil and gas industry
in Sarawak. In fact the Chief Minister of Sarawak has publicly

27 Resolution passed by the Sarawak State Legislature in May 2014 demanding for
an increase in oil royalty to 20%.
28 Sabah has the Oil Mining Enactment which was enacted before Malaysia Day.
29 Also known as PETROS.
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called upon Petronas, the national oil company, to comply with
the Oil Mining Ordinance.30
(c) Taking away residual legislative authority conferred on the State
by Article 77 and listing the subject matter in the Federal List
(List I) in the Ninth Schedule to the Federal Constitution. An
example is the inclusion of “Tourism” in the Federal List vide
the Constitution (Amendment) Act 1994 (Act A885), which was
passed by Parliament principally to establish the Court of Appeal.
(d) Parliament passing legislations which adversely affect the State’s
rights. The example usually cited is the Territorial Sea Act 2012
(Act 750). Under section 4 of this Act, sovereignty over the seabed and subsoils beneath the territorial waters was vested in the
Yang di-Pertuan Agong but by reason of the Sarawak (Alteration
of Boundaries) Order in Council 1954, the “boundaries of
Sarawak are extended to the continental shelf being the seabed
and its subsoil which lies beneath the high seas contiguous to
the territorial waters of Sarawak”. The continental shelf comes
within the definition of “state land” under section 2 of the
Sarawak Land Code. The vesting of the sea bed and subsoil in
the Yang di-Pertuan Agong (who acts on the advice of the Federal
Cabinet) implies that the Federal Government, and not the State
Government, would have control over the “State land” in the
Continental Shelf even though land, as a subject matter, is wholly
within the legislative and executive authority of the State. In fact,
section 12 of the Sarawak Land Code expressly provides that all
land in Sarawak is vested in and under the control of the State
Government. The Territorial Sea Act 2012 has, in the view of the
people of the Borneo States, transgressed on their rights.
30 News item titled “Petronas asked to get licence from State Government to
extract gas” in the Borneo Post dated April 14, 2018. Sarawak takes the stand that
the reading of s 2 with s 6 and s 8 of the Petroleum Mining Act 1974 (Act 144)
Petronas, though vested with rights of ownership over petroleum, will have to
comply with State laws governing mining of petroleum and use and occupation
of State land for mining operations. May I suggest this sentence be rephrased
to – “Sarawak takes the stand that although the reading of s 2 with s 6 and s 8 of
the Petroleum Mining Act 1974 (Act 144) vests Petronas with rights of ownership
over petroleum, Petronas or its contractors will have to comply with State laws
governing mining of petroleum and use and occupation of State land for mining
operations.”
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There are other issues which have been raised from time to time but
not as vigorously as the four issues highlighted above.
How this Malaysia Agreement 1963 is to be enforced and who has
the locus standi to enforce this Agreement
[38] It is firstly necessary to appreciate the status of the Malaysia
Agreement before determining who has the rights to enforce it or to
prevent a breach of its terms.
[39] What is the legal status of the Malaysia Agreement signed by
the Governments of the United Kingdom (then having sovereignty
over North Borneo and Sarawak as its colonies), the Government of
the Federation of Malaya, the self-governing State of Singapore and
the representatives of the peoples of North Borneo (now Sabah) and
Sarawak? This Agreement has been registered or filed and recorded
with the Secretariat of the United Nations pursuant to Article 102
of the United Nations Charter.31 However, a Note made by the UN
Secretariat states:
Registration with the United Nations does not confer on the instrument
the status of a treaty or an international agreement if it does not
already have that status and does not confer on a party a status which
it would not otherwise have.

[40] Nevertheless, as it is in written form and signed by at least two
sovereign Governments or States, the Malaysia Agreement comes
within the definition of a “Treaty” under the Convention of the
Law of Treaties.32 The Government of the Federation of Malaya (the
central or federal Government of the Federation of Malaya) has the
“executive authority” to sign the Malaysia Agreement to admit more
States into the Federation without consultation with the original States.
Thomson CJ in delivering the judgment in The Government of the State
of Kelantan v The Government of the Federation of Malaya and Tunku Abdul
Rahman Putra Al-Haj33 (“Government of the State of Kelantan”) held:
Turning now to the Malaysia Agreement, by Article 39 the executive
authority of the Federation is vested in the Yang di-Pertuan Agong
31 UN Treaty Series Vol. 750: Treaties and International Agreements registered or
filed and recorded with Secretariat of the United Nations.
32 Malaysia ratified this Convention on July 27, 1994.
33 [1963] MLJ 355 at 359.
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and is exercisable, subject to the provisions of any written law and
with certain exceptions by him or by the Cabinet or any Minister
authorised by the Cabinet. By Article 80(1) the executive authority
of the Federation extends to all matters with respect to which
Parliament may make laws which as has been seen, includes external
affairs including treaties and agreements. The Malaysia Agreement is
signed “for the Federation of Malaya” by the Prime Minister, Deputy
Prime Minister and four other members of the Cabinet. There is
nothing whatsoever in the Constitution requiring consultation with
any State Government or the Ruler of any State. Again a power has
been lawfully exercised by the body to which that power was given
by the States in 1957.

[41] Therefore, the Malaysia Agreement takes the form of a Treaty or
Agreement which the Government of the Federation had the executive
authority to enter into. The Malaysia Agreement was endorsed by
Parliament on August 12, 1963 pursuant to a Motion moved by the
Prime Minister. Annex A to the Malaysia Agreement was in the form
of a parliamentary Bill to enact the Malaysia Act 1963. That Bill was
passed and received the royal assent on August 26, 1963 to be effected
on Malaysia Day, September 16, 1963. The passing of the Malaysia
Act 1963 must be deemed as Parliament exercising its powers under
Article 76(1) of the Constitution, to implement a treaty or agreement,
namely the Malaysia Agreement.
[42] In the light of Thomson CJ’s judgment in Government of the State
of Kelantan, the Malaysia Agreement had been properly entered into
by the Federal Government, as the learned Chief Justice also held:
For the foregoing reasons I am satisfied that there is no possibility,
far less probability, of the plaintiff Government making out in the
substantive proceedings that either the Malaysia Agreement is a
nullity. Nor can I see any possibility, far less probability, of it being made
out that the Malaysia Act is not binding on the State of Kelantan.34

[43] The Malaysia Agreement had been endorsed by Federal Parliament
which also passed the Malaysia Act 1963 to ratify or implement its
provisions. Hence, the MA 63 binds the federal Government as well
as the other parties to that Agreement, including the States of Sabah
and Sarawak whose representatives were signatories thereof, as well as
34 Ibid, at 359H.
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the States in Malaya. The Federal Government and the States of Sabah
and Sarawak as parties to the MA 63 remained obligated, therefore, to
abide by all its terms which are applicable to govern the relationship
between the Federation and the two Borneo States.
[44] In the event of any dispute between the Federal Government
and the Government of the States of Sabah or Sarawak as to whether
there has been any breach of the terms of the Malaysia Agreement, it
could be determined by the Federal Court in the exercise of its original
jurisdiction under Article 128(1)(b) of the Federal Constitution. Stephen
Chung stated in Marcel Jude a/l MS Joseph v Chief Justice Tan Sri Md
Raus Sharif35 “if there was any breach of the Malaysia or the InterGovernment Agreement” a citizen could “petition the Government
of Sabah and the Government of Sarawak” and on receipt of such a
petition, either of the State Governments could proceed to have the
matter referred to the Federal Court for determination. Indeed, if any
of the matters referred to in the Motion passed by the Sarawak State
Legislative Assembly on December 8, 2015, is unresolved by consensus
between the Federal and State Governments, it may be resolved by
the Federal Court.
[45] But could an ordinary citizen seek the court’s aid to enforce the
provisions of the Malaysia Agreement? There are differing judicial
views on this issue:
(a) In the case of Fung Fon Chen & Anor v The Government of Malaysia
& Anor36 David Wong Dak Wah J (as his Lordship then was) held:
		 The result of the works of the IGC is contained in the IGC report
dated February 27, 1963 which in essence contains recommended
safeguards to be included in the Malaysia Agreement and these can
be found in articles II, III and VII which are set out earlier in my
judgment. These safeguards are condition precedent for the people
of North Borneo and Sarawak in the formation of Malaysia. Hence,
in view of the circumstances, which gave birth to the Malaysia Agreement,
the signatories to it signed as trustee to the people of North Borneo and
Sarawak who are the beneficiaries. As such I reject the contentions that
the plaintiffs are not privy to the Malaysia Agreement as they are the
beneficiaries.37 (Emphasis added.)
35 [2017] AMEJ 1274.
36 [2012] 6 AMR 397.
37 Ibid, at 414.
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(b) However, by a majority (Lim Yee Lan and Rohana binti
Yusuf JJCA, with Skinner JCA dissenting) the Court of Appeal,
in Government of Malaysia & Anor v Fung Fon Chen @ Bernard38
overruled the High Court. The majority held:
		 We, therefore, do not agree with the learned trial judge that on the
facts of this instant case, the respondents here had locus to commence
this action against the appellants.

		 The majority was of the view that the High Court applied the
wrong test of “sufficient interest“ instead of “adversely affected”
when deciding that the respondents had locus standi to commence
the action against the appellants and that the respondents were
bringing a “class action” “for the benefit of all Sabahans” and
not for their own benefit and hence the consent of the AttorneyGeneral must be obtained for such a relator action.
(c) In Robert Linggi v The Government of Malaysia,39 David Wong Dak
Wah J (as his Lordship then was) held:
		 [11] The plaintiff, as a Sabahan, in my view is genuinely concerned
with the erosion of the rights of Sabah in so far as ”the constitution
and jurisdiction of the High Court in Sabah and Sarawak and the
appointment, removal and suspension of judges of that court” and
since it concerns an attempt to uphold the Federal Constitution,
I have no hesitation in finding that the plaintiff has the ”locus
standi” to bring this action. I am fully aware of the argument
that this may encourage litigation but in my view when there
is a challenge concerning any dismantling of the supreme law
of the country, litigation should be encouraged. In any event, all
Malaysians have a duty to protect our Constitution. (Emphasis added.)

(d) On appeal by the Government of Malaysia40 against the said
High Court decision, the majority of the Court of Appeal held
that:
		 [48] While we do not disagree with the learned High Court
judge’s statement that “all Malaysians have a duty to protect our
Constitution”, in our view when a Malaysian seeks to protect the
38 (Civil Appeal No. S-01-295-07/2012) (unreported).
39 [2011] 6 AMR 458 at 465-466; [2011] 7 CLJ 373 at 382.
40 Government of Malaysia v Robert Linggi [2015] 1 LNS 1515.
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Constitution by challenging a law amending the Constitution41
on the basis that Parliament has no power to enact the amending
law, the provisions for making such a challenge must be complied
with.

[46] In summary, there is obviously a divergence of judicial views as
to whether a Malaysian citizen can enforce the Malaysian Agreement
or the Federal Constitution which was amended by the Malaysia Act
1963 passed in accordance with Article II of the Malaysia Agreement
to safeguard the special interests of the peoples of the Borneo States.
The current legal position appears to be that a Malaysian citizen who
is adversely affected by any breach of the Malaysia Agreement or those
provisions in the Federal Constitution passed specially to entrench
the safeguards agreed to protect the interests of Sabah and Sarawak,
may seek the intervention of the courts provided they follow the
procedures laid down by the Federal Constitution.
Interpretation of the Malaysia Agreement
[47] It is not disputed that numerous memoranda were submitted
by the various political, community and social organisations to the
Cobbold Commission when members of the Commission came to the
Borneo States to assess their views on the proposal for the formation
of Malaysia which the two States would be a part of42. The most
commonly referred to were the memoranda termed as the “18 Points
Agreement” by Sarawak and the “20 Points Agreement” by Sabah.
These memoranda expressed the terms and conditions for the respective
State’s agreement to the formation of the new Federation. Unless
the 18 points and 20 points Agreements have been incorporated into
the Malaysia Agreement or the constitutional documents annexed
thereto, they do not form part of the Malaysia Agreement. Thus, these
18 and 20 Points may not be relied upon in the interpretation of the
settled terms forming the Malaysia Agreement (which is not in the
circumstances a private contract). The established rules of interpretation
41 In this case, the plaintiff, Robert Linggi, claimed that the amending Act altered
the rights of the State of Sabah with regard to the constitution and jurisdiction
of the High Court of Sabah and Sarawak, including the appointment of judges
and judicial commissioners for that court. The provisions for challenging the
constitutionality of a law are laid down in Articles 4(3) and (4) of the Federal
Constitution: State Government of Negeri Sembilan v Muhammad Juzali Mohd Khamis
& Ors [2015] 8 CLJ 975 at 988.
42 Cobbold Commission Report, Chapter 1, Section E and Chapter 2, Section D.
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of documents could be relied upon for the interpretation of the terms
of the Malaysia Agreement. This “cardinal” rule in the interpretation
of documents was laid down in the judgment of the Court of Appeal
in Petroleum Nasional Berhad v Kerajaan Negeri Terengganu & Another
Appeal43 which concerned an agreement signed by the national oil
company, Petronas, with the Terengganu State Government for cash
payment under section 4 of the Petroleum Development Act 1974
(Act 144). That agreement is not in the nature of a private contract
between two individuals but between corporations vested with rights,
privileges and liberties under the said statute and a State Government.
The Court of Appeal held that in construing such an Agreement:
It is a cardinal rule in the interpretation of documents that the
intention of the parties must be gathered from the written agreement
itself. For the construction of a written agreement the established
doctrine is firstly, exclude to evidence of negotiations leading up to the
contract on the ground that it is only the final agreement which records a
consensus and as such evidence of negotiations is unhelpful; and secondly,
to exclude evidence of the parties’ subjective interpretations so that
any individual purpose which either of them hopes to achieve by the
agreement and their own interpretation and understanding of the
agreement is not admissible. As against this, evidence of surrounding
circumstances and factual background, that is to say, “evidence of the
background known to the parties at or before the date of the contract,
including evidence of the ‘genesis’ and objectively the ‘aim’ of the
transaction”, have always been admissible) Re Keng Huat Film Co Sdn
Bhd v Makhanlal (Properties) Pte Ltd [1984] 1 MLJ 243, FC at 247; per
Lord Wilberforce (per incuriam) in Prem v Simmons [1971] 3 All ER
237 at 241 and Citibank NA v Ooi Boon Leong & Ors [1981] 1 MLJ 282.
(Emphasis added.)
43 [2003] 5 AMR 696 at 716; [2003] 4 CLJ 337 at 357 cf the rules for interpreting
a private contract enunciated by the Federal Court in Times Square Sdn Bhd v
M-Concept Sdn Bhd [2010] 2 AMR 205 at 228 which held:
		 [37] Here it is important to bear in mind that a contract is to be interpreted in
accordance with the following guidelines. First, a court interpreting a private
contract is not confined to the four corners of the documents. It is entitled to
look at the factual matrix forming the background to the transaction. Second, factual
matrix which forms the background to the transaction includes all material
that was reasonably available to the parties. Third, the interpreting court must
disregard any part of the background that is declaratory of subjective intent
only. Lastly, the court should adopt an objective approach when interpreting
a private contract.
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[48] However, it must be noted that annexed to the Malaysia
Agreement is a Parliamentary Bill (Annex A) to be enacted as the
Malaysia Act for the purpose of amending the Federation of Malaya
Constitution so as to adopt it as the Constitution of the new Federation
of Malaysia, as well as to entrench the safeguards to protect the special
interests of the Borneo States in the Constitution of Malaysia. Such
an agreement should be construed “in the light of principles applied
to treaties” as stated by Thomson CJ in The Government of the State of
Kelantan44 as follows:
The first is that although the Constitution forms an important part
of the municipal laws of the country it is part of an Agreement between
previously sovereign States that went to make up the Federation of Malaya
and accordingly should be construed in the light of the principles applicable
to interpretation of treaties. These are summarized in the following
passage from Wheaton’s International Law (6th edn) p 522:
“ The general principle is that treaties, being compacts between
nations, are not subject to minute interpretation which in private
law may result in defeating through technical construction the
real purpose of the negotiators.”
(Emphasis added.)

[49] Applying the above rules of interpretation, the real intent of the
parties, especially the Borneo States, of entering into the Malaysia
Agreement was to form a new Federation comprising of three distinct
regions or territories, namely (a) the States of Malaya, (b) the Borneo
States of North Borneo (whose name was changed to Sabah on Malaysia
Day) and Sarawak, and (c) Singapore. That was how section 4 of the
Malaysia Act, enacted pursuant to Article II of the Malaysia Act sought
to amend Article 1 of the Federation of Malaya Constitution. The
amendment sought by section 4 of the said Act was not to make the
new States just like the other States in the Federation of Malaya. That
was how the parties intended the Federation should be. Such intent
was later confirmed by the first three recitals in the Proclamation of
Independence45 read by the Chief Minister, Stephen Kalong Ningkan
on Malaysia Day, September 16, 1963:

44 [1963] MLJ 355 at 258.
45 Published in the Sarawak Government Gazette on September 16, 1963.
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Proclamation
Whereas one of the nine Cardinal Principles of the Rule of the
English Rajahs was that the goal of self-government shall always be
kept in mind and that the people of Sarawak shall be entrusted in
due course with the Governance of themselves:
And Whereas this principle accords with the policy which Her
Majesty’s Government of the United Kingdom and Northern Ireland
have always pursued in the Governance of those territories of the
Commonwealth for those affairs her Majesty’s Government have
been responsible:
And Whereas in pursuance of this principle Her Majesty’s
Government by an agreement entered into on the 9th of July, 1963,
with the Government of the Federation of Malaya, the Government
of the State of Singapore and the Governments of the Colonies of
Sarawak and North Borneo it was agreed that the State of Singapore
and the Colonies of Sarawak and North Borneo shall be federated with the
Federation of Malaya, and that the said Federation shall be known as Malaysia.

[50] By Article V, an obligation is imposed on the Federation of
Malaya Government “to secure the enactment before Malaysia Day
by the Parliament of the Federation of Malaya of an Act in the form
in Annex E to this Agreement for the purpose of extending the
Immigration Ordinance 1959 of the Federation of Malaya to Malaysia
and of making additional provision with respect to entry into the States of
Sabah and Sarawak; and the other provisions of this Agreement shall be
conditional upon the enactment of the said Act.” This Malaysia Agreement
(i.e. MA 63) made the vesting on the States of Sabah and Sarawak
powers to control the entry of persons into the respective States as a
“condition precedent” to the enforceability of the other provisions of
the agreement. In plain language, the MA 63 cannot take effect and
consequently, the formation of Malaysia could not materialise, until
the Immigration Act 1963 had been enacted. It must have been the
intent of the parties that in so far as movements of people between
Peninsular Malaysia and the Borneo States, the Federation is divided
into regions, with the Borneo States having complete control over
entry of persons into their respective States and also the power to
prevent entry of any person into, or to remove any person from the
State. Thus, a citizen who is not entitled to enter an East Malaysia
State by reason of section 66, in the operation of Parts I to VI of the
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said Act, as a special law, would be considered as if “he were not a
citizen”.46 This power of immigration control has been reinforced by
the enactment of Article 161E(4) of the Federal Constitution which
provides that the law, i.e. the Immigration Act enacted in the form
of Annex E to the Malaysia Agreement, “shall apply, except in so far
as the law provides to the contrary” as if the law has been embodied in the
Constitution and those rights and powers had been included among the
matters mentioned in paragraphs (a) to (e) of clause 2 of Article 161E.
This means the powers conferred by the Immigration Act 196347 on
the Borneo States over entry and residence of persons in the States
shall be regarded has having been entrenched in the Constitution
and under Article 161(2) no amendments to the Immigration Act
shall be made without the concurrence of the Yang di-Pertua Negeri
of the State of Sabah or of each of the States of Sabah and Sarawak
concerned.48 These safeguards should not be removed or eroded by
amendments to the Constitution, as explained by Alizatul Khair binti
Osman Khairuddin JCA (as her Ladyship then was) in her minority
judgment in Government of Malaysia v Robert Linggi49 as follows:
[8] Thus it is implicit from the above passage that Parliament has
the power to amend the provisions under Article 161E(2) so long
as the requirements in Article 159(3) (two-thirds majority in both
Houses of Parliament) and Article 161E(2) (consent or concurrence
of the Governor or rather the Yang Di-Pertua Negeri of Sabah and
Sarawak) are fulfilled. In other words Parliament’s power to make law
to effect such an amendment is subject to the restrictions contained
in the aforesaid Articles 159(3) and 161E(2).
46 Immigration Act 1959/63 (Act 155), s 66(3).
47 These powers are now found in Part VII of the Immigration Act 1959/63 headed
“Special Provisions for East Malaysia”.
48 With the enactment of s 59A(1) vide Immigration (Amendment) Act 1989
(Act A719) and Immigration Act 1997 (Act 985) judicial review by the court of
any decision by the State Authority to deny entry of any person into the State
of Sabah or Sarawak or the right to continue residence in the State is statutorily
ousted except on grounds of non-compliance with the procedural requirements
of the Act or regulations made thereunder. See Ambiga Sreenevasan v Director of
Immigration, Sabah, Nor Alam Khan A Wahid Khan & Ors [2017] AMEJ 1907; [2017] 9
CLJ 205, CA and Pihak Berkuasa Negeri Sabah v Sugumar Balakrishnan [2002] 3 AMR
2817; [2002] 4 CLJ 105, FC. With the enactment of s 59A(1) and the decisions in
the above cases, the State Authority’s right over immigration control is deemed
to have been considerably reinforced.
49 [2015] 1 LNS 1515.
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[9] If therefore Parliament passes a law to effect such an amendment
without obtaining the concurrence of the Yang di-Pertua Negeri of
Sabah or Sarawak or of both Sabah and Sarawak (as the case may be)
such amendment can be challenged on the ground that it was not
made in accordance with the procedure laid down in Article 159(1)
read with together with Article 161E(2).
[10] The restriction contained in Article 161E read together with
Article 159(1) cannot, in my mind, be construed to mean that
Parliament has no power to enact an Act to effect such an amendment or
that Parliament is prohibited from presenting a Bill for the purpose of
enacting such an amendment without first obtaining the concurrence
of the Yang di-Pertua Negeri of Sarawak and Sabah.
[11] What it simply means is that the said Bill (and by extension the
amendment) cannot become law until and unless the concurrence
of the Yang di-Pertua Negeri of both states or of each of the state (as
the case may be) is first obtained.50

[51] The provisions of Article 161E(2) which was incorporated by
the Malaysia Act, as explained by Alizatul Khair binti Osman
Khairuddin JCA (as her Ladyship then was) in Government of
Malaysia v Robert Linggi, mean that the special safeguards for the East
Malaysian States could only be removed or eroded by amendment
of the Constitution with the concurrence of Sabah and Sarawak to be
expressed through their respective Yang di-Pertua Negeri.
[52] Embedding these safeguards in the Constitution was evident from
the constitutional document annex A to the agreement which Zaki
Tun Azmi CJ (as he then was) acknowledged in Datuk Hj Mohammad
Tufail Mahmud51 as the key factor to securing Sarawak’s participation
in the formation of Malaysia. The learned Chief Justice explained:
Safeguards and assurances provided to Sarawak (in this case; lawyers)
were critical and pivotal to secure the participation of Sarawak in
the formation of Malaysia.

50 In Loh Kooi Choon v Government of Malaysia [1977] 2 MLJ 187 Raja Azlan Shah FCJ
(as His Royal Highness then was) said, inter alia, that “the amending clause (2)
of Article 161E which is of special interest to East Malaysia and which requires a
two-third majority in both Houses of Parliament and the consent of the Governor
of the East Malaysia State in question”.
51 [2009] 5 AMR 281 at 288.
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[53] It is obvious from Article VIII of the MA 63 that not all the
assurances, undertakings and recommendations given, both by
the Federation of Malaya Government and the United Kingdom
Government, to the Borneo States to gain their agreement to join in the
formation of Malaysia may have been incorporated by amendments to
the Constitution of Malaya, at the time, by the enactment of an Act in
the form of Annex A to the Malaysia Agreement. These undertakings,
assurances and recommendations in Chapter 3 and Annex A and B to
the IGC Report would be implemented by legislative, or other action
to be taken by the Governments of the Federation of Malaya, North
Borneo and Sarawak. The Federal Court has decided that, based on
an interpretation of Article VIII, the judiciary is not empowered to
implement the recommendations in the IGC Report. Implementation
by legislative and executive action implies that such action must be
taken by the Executive and Legislative arms of the Government. The
Judiciary will uphold the recommendations in the IGC Report if
they have been implemented in accordance with Article VIII of the
Constitution.52 This interpretation of Article VIII is consistent with the
IGC Report, which did not propose that its recommendations may be
enforced by legal proceedings, but these recommendations must be
either incorporated into the Malaysian Constitution or implemented
by legislative and executive or “other action” before any person
can claim a legal right to have the benefit or protection of any of
the recommendations. As the Federal Court held in Keruntum, the
recommendations in the IGC Report do not come within the definition
of “law” in the Federal Constitution.
Conclusion
[54] The Malaysia Agreement will remain the focus in any discussion
as to whether the “bargain” they have obtained from the Governments
of the then Federation of Malaya and of the United Kingdom for
agreeing to participate in the formation of Malaysia has been honoured.
True, the Malaysia Agreement which accorded special safeguards for
the protection of the interests of Sabah and Sarawak have resulted in
what sometimes appear to be a two-tier Federation with Sabah and
Sarawak having more legislative and executive authorities and more
sources of revenues and some additional powers of taxation – to impose
State sales tax (under Article 95B(3) of the Federal Constitution) and
52 Keruntum Sdn Bhd v Director of Forests & Ors [2018] 2 AMR 201; [2018] 4 CLJ 145.
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to impose port dues etc. (on State ports), than the other States in the
Peninsular.53
[55] However, adherence to the Malaysia Agreement (i.e. MA 63)
and the constitutional safeguards accorded to Sabah and Sarawak
will strengthen national harmony and integration. The debate on the
terms for the two Borneo States’ agreement to join in the formation
of Malaya should not undermine the stability of the Federation
where national unity should be forged on the strength of its diversity
including regional diversity.
[56] The late Chief Minister of Sarawak, Tan Sri Adenan Haji Satem told
the State Legislative Assembly that “I have emphasised that Sarawak’s
relationship with the Federal Government must be constitutionally
correct.”54 On another occasion, the late Chief Minister mentioned in
the Assembly that “Sarawak is an equal partner in the formation of
Malaysia”.55 The message from him is that both the Federal Government
and State Government must conduct their relations in accordance
with the Federal Constitution which incorporated the safeguards for
the special interests of the East Malaysian States by the enactment of
the Malaysia Act pursuant to Article II of the Malaysia Agreement.
The late Chief Minister’s statement on “equal partner” is a reminder
that Sarawak (and also Sabah) was never intended to be like one of
the States in Malaya, as evident from section 4 of the Malaysia Act
which amended Article 1 of the Federal Constitution to provide that
the States of the Federation shall be (a) the States of Malaya, (b) the
Borneo States, namely Sabah and Sarawak, and (c) Singapore.
[57] Malaysia will remain a strong and stable nation when federalstate relationships are in accordance with what the parties have agreed
upon, when the Malaysia Agreement (i.e. MA 63) was signed, to give
birth to this nation of ours.
53 Associate Professor Shafruddin Hashim in “The Constitution and Federal Idea
in Peninsular Malaysia” [1984] 11 JCML 138 at p 177 where he said that:
		 … As a result of these special constitutional arrangements and safeguards,
what emerged was a two-tier Federation system: the Federation of Malaya
which federated the original eleven states and the Federation of Malaysia
which federated the Federation of Malaya, as a unit, with the three new States.
54 Sarawak State Legislative Assembly Official Reports (Hansard) for November 30,
2016 at p 19.
55 Sarawak State Legislative Assembly Official Reports (Hansard) for December
7–16, 2015 at p 21.

The Companies Act 2016:
A Year After – A Digest of Court Rulings
by
Justice Mohd Nazlan Ghazali*

Introduction
[1] This modest piece seeks to provide a review of a sampling of
issues arising from commercial litigation cases premised on the new
Companies Act 2016 (“the CA 2016”),which had been adjudicated in
the commercial courts during the period of one year or so following
the coming into force of the legislation on January 31, 2017. It does not
include provisions on the entirely new corporate rescue mechanism
under Division 8 Part III of the CA 2016 which only became part of
the law on March 1, 2018.
[2] It is not the remit of this article to engage in any critical analysis
of the decisions of the courts. Its focus is more on drawing attention to
the essence of the rulings, and to provide commentaries in summary
fashion within context deemed sufficiently deserving of further
discourse. This write up is naturally reliant on decisions which have
been reported, invariably by the High Court given the period under
review, to ensure that contextual appreciation of the reasons can be
more usefully dissected.
Transitional provisions
[3] An important issue that had to be dealt with earlier on by the
commercial courts upon the coming into force of the CA 2016 concerned
winding-up proceedings which straddled both statutes, the CA 2016
and its predecessor, the Companies Act 1965 (“the CA 1965”). There
were various permutations. The complete answer, however, is provided
in the general transitional provisions under section 619 of the CA
2016, which were examined and clarified by the High Court in Hap
Seng Credit Sdn Bhd v Sri Muda Haulage Sdn Bhd1 (“Sri Muda Haulage”).
* Judge of the High Court of Malaya.
1 [2017] 8 AMR 671.
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[4] One of the issues raised by the respondent in Sri Muda Haulage
while resisting the winding-up petition, which it argued to be defective,
was that whilst the statutory demand in the winding-up notice had been
issued under section 218 of the CA 1965, the petition was presented
after the new section 465 of the CA 2016 became effective.
[5] The High Court then examined section 619 of the CA 2016, a
statutory provision which, despite being wholly on point, was not
raised by either of the parties in their submissions. The relevant parts
state as follows:
619. 	 General transitional provisions
(2) Any act made, executed, issued or passed under the
corresponding previous written law and in force and operative
at the commencement of this Act, shall so far as it could have
been made, executed, issued or passed, under this Act have
effect as if made, executed, issued or passed under this Act.
…
(4) All proceedings, judicial or otherwise commenced before
and pending immediately before the commencement of this
Act under the Companies Act 1965 shall be deemed to have
commenced and may be continued under that Act.
…
(6) A company which is in the course of winding-up immediately
before the commencement of this Act shall continue to be
wound up under the relevant provisions in the Companies
Act 1965.
…

[6] It was made clear in Sri Muda Haulage that as a starting point
there could arguably be two alternative interpretations as to which
legislation addresses the issue. The first is pursuant to section 619(2),
which provides for the petition to continue as if notice had been
issued under the relevant corresponding provision now found in
the CA 2016. The second interpretation is that the petition should
be deemed to be still governed by the CA 1965 in accordance with
section 619(4) or 619(6), noting that the latter specifically deals with
winding-up proceedings.
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[7] The High Court in Sri Muda Haulage ruled that the correct
application of the law on savings and transitional arrangement should,
in this context of the case, invoke the latter interpretation. The High
Court proffered four reasons for its conclusion.
[8] First, the context of the words “Any act made, executed, issued or
passed under the corresponding previous written law” in section 619(2)
suggest the subject matter to be more in the nature of an executive
decision or an exercise of discretionary authority, which is not generally
the case for the issue of the winding-up notice.
[9] Second, section 619(4) on the other hand, refers to “proceedings,
judicial or otherwise”. It was observed that it is not incorrect to
characterise the service of a winding-up notice as a proceeding, for
the word “proceedings” is not used exclusively to refer to judicial
proceedings. For instance, section 355(1) of the CA 1965 (now
section 582(1) of the CA 2016) on irregularities in proceedings,
empowers the court to cure any deficiency, defect or irregularity in
notice, in the absence of substantial injustice. Clearly “proceedings”
in that statutory provision must be interpreted to include steps taken
under the Act, such as the issuance of a statutory demand in the
winding-up notice, which is not in the nature of a proceedings usually
understood to be judicial or court-related. Further, in any event,
section 619(4) itself describes “proceedings” as “judicial or otherwise”.
[10] Third, it is very plain from the language of section 619(6) that,
specifically for winding-up process which has not concluded before
the new Act came into force, reliance ought to continue under the
previous legislation.
[11] Fourth, the basis which the High Court considered as the most
important is that section 619(2), which deems the “act” to be made
under the corresponding provision in the new law, may not fully
apply because the new CA 2016 contains provisions that were not
part of the old law in the CA 1965.
[12] The High Court specifically referred to the entirely new provision
in section 466(2) of the CA 2016, which introduces the requirement
that a petition must be filed within six months from the expiry of the
winding-up notice. There was no such provision under the previous
legislation. Thus, if section 619(2) of the CA 1965 were to be applied to
a winding-up notice that had expired more than six months before the
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service of petition, the notice would be deemed to have been issued
under section 466(1). However, the newly introduced provision in
section 466(2) would simultaneously operate to render the petition
immediately defective on account of the notice which had expired
under the CA 2016.
[13] The High Court concluded that it would be more legally efficient,
fair and consistent with the pursuit of justice if winding-up notices
issued prior to the coming into force of the CA 2016 be deemed to
continue to subsist under sections 619(4) and 619(6) of the CA 1965.
Security for cost
[14] One of the more significant issues affecting the interlocutory
stage of commercial litigation under the new CA 2016 relates to the
removal of the courts’ legislative discretion to require a plaintiff
company to furnish security for costs. Previously, section 351(1) of the
CA 1965 specifically conferred courts the power to require a plaintiff
company to furnish security for costs if there was reason to believe
that the plaintiff would not be able to pay an adverse costs order. The
provision reads:
(1) Where a company is plaintiff in any action or other legal proceeding
the court having jurisdiction in the matter may, if it appears by
credible testimony that there is reason to believe that the company
will be unable to pay the costs of the defendant if successful in
his defence, require sufficient security to be given for those costs
and stay all proceedings until the security is given.

[15] The pertinent part of the often quoted judgment of Gopal Sri
Ram JCA (as he then was) in the Court of Appeal decision of Skrine
& Co v MBf Capital Bhd & Anor2 (“Skrine & Co”) which referred to the
test to be applied vis-à-vis section 351 of the CA 1965 is as follows:
As may be seen; and this is borne out by the authorities decided
upon the parallel provision in other common law jurisdictions; the
section provides for a two stage inquiry in the process of arriving at
the conclusion as to whether security for costs should be awarded in a
particular case in which the plaintiff is a company. The first step is for
the court hearing an application in this regard to determine whether
there is credible evidence. The second step is to ascertain whether
2 [1998] 4 AMR 3298; [1998] 3 MLJ 649.
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that evidence, when found to be credible, supports the belief that the
company will be unable to pay the costs of a successful defendant.

[16] This provision was aimed at curtailing risk-free litigation
instituted by impecunious plaintiff companies. Its omission should
not however have the effect of immunising an impecunious plaintiff
company to a demand for security for costs.
[17] At common law, the basis upon which a court could order
security for costs against an impecunious plaintiff is its inherent power
to regulate its own process, at the same time preventing abuse and
guarding against vexatious, frivolous and unmeritorious litigation.
But each case must be decided on its own peculiar facts taking into
account the interests of justice. Although the new CA 2016 does not
provide the court with the legislative discretion it previously enjoyed,
given its inherent power, it still has the ability to grant orders for
security for costs against impecunious plaintiff companies.
[18] This issue was briefly considered by the High Court in Customer
Loyalty Solutions Sdn Bhd v Advance Information Marketing Berhad & Ors3
(“Customer Loyalty”). In this case the three applications for security
for costs could not be based on section 351 of the CA 1965 since at
the time of filing the law had already been repealed. The applications
were however successful.
[19] The applications in Customer Loyalty by the three defendants
were made under Order 23 rule 1(1)(b) of the Rules of Court 2012
(“the RC 2012”), as follows:
(1) Where, on the application of a defendant to an action or other
proceedings in the Court, it appears to the Court –
…
(b) that the plaintiff (not being a plaintiff who is suing in a
representative capacity) is a nominal plaintiff who is suing
for the benefit of some other person and that there is reason
to believe that he will be unable to pay the costs of the defendant if
ordered to do so;
…,

3 [2017] 1 LNS 1894.
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		 then, if, having regard to all the circumstances of the case, the Court
thinks it just to do, it may order the plaintiff to give such security for
the defendant’s costs of the action or other proceedings as it thinks just.
		 (Emphasis added.)

[20] Order 23 rule 1, therefore, expressly states that the power to
order security for costs is an exercise of discretion after considering
all circumstances of the case.
[21] In opposing the applications, the plaintiff did not actually raise
the issue of the absence of an express statutory provision empowering
courts to order security for costs in the new legislation. But the court
nevertheless recognised the omission of such a provision in the new
Act and stated that reliance could be made to premise the applications
on Order 23 of the RC 2012 and the common law principles under the
inherent jurisdiction of the court.
[22] The parties also referred to a High Court decision in Mechanalysis
Sdn Bhd (in Liquidation) v. Appraisal Property Management Sdn Bhd4 where
security for costs was ordered against a company in liquidation. In
that case the court made it clear that the exercise of discretion is to
be guided by case law authorities. It was thus stated:
It is therefore an important principle affecting plaintiff company that
in an application for security for cost, whilst the key prerequisite
that an applicant is required to fulfil is that it appears by credible
testimony that there is a reason to believe that the company will be
unable to pay the costs of the defendant if it is successful in its defence,
the exercise of discretion to determine whether or not security ought
to be ordered is to be guided by considerations established by case
law authorities.

[23] The High Court in Customer Loyalty highlighted the fact that the
section referred to by the Court of Appeal in Skrine & Co had been
repealed and was not retained in the CA 2016. The court then made
two key observations:
The first is that with the deletion of section 351 or its equivalent from
the statute books, Order 23 r 1 stands as the principal written rules
governing security for cost. Thus some of the cases decided under
4 [2016] AMEJ 1263; [2016] 11 MLJ 566.
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the former section 351 which may have given much reliance on and
predominance to the factor of the impecuniosity of the plaintiff
company may now need to be considered in a context that reiterates
more on the test of giving due regard to all circumstances of the case.

[24] Second, the court held that there has been no abrogation of the
powers of the courts to order security for costs, as the powers of the
court to grant security for costs is premised on its inherent jurisdiction
and not merely conferred by legislative prescriptions. The court found
support in case law authorities from the common law jurisdictions of
Australia and England.
[25] Thus, Kirby J in Merribee Pastoral Industries Pty Limited & Ors
v Australia and New Zealand Banking Group Limited5 held as follows:
… The result is that, in my view, this Court does have power and
jurisdiction to order the provision of security of costs of proceedings
in its original jurisdiction. It does so notwithstanding the lack of
express mention of that power in legislation or under the Rules in a
way applicable to the circumstances of this case. The power is inherent
in, or implied to, this court by reason of its constitutional and legal
functions, its history and the history of the superior courts of record
of England which preceded it. It is not necessary to supplement the
inherent or implied power by the terms of the Judiciary Act 1903 …

[26] Lord Esher MR, in a judgment pronounced more than a century
ago in In Re Semenza6 held much to the same effect, the relevant parts
of which read as follows:
… I think that the legislature, in dealing in the rules made under
the Act of 1883 with the question of security for costs, advisedly left
out this intermediate proceeding in the bankruptcy, and refrained
from making a rule that security for costs should be given. I do not
think that by omitting to make such a rule the legislature has taken
away the jurisdiction of the court to order security to be given; but
the rules which have been made that security may be ordered to be
given in the two cases of a petitioning creditor who is a foreigner
resident abroad, and of an appeal to the Court of Appeal – are strong
to show that the jurisdiction, with regard to this intermediate step in
bankruptcy procedure, ought only to be exercised in extreme cases.
5 (1998) 193 CLR 502.
6 [1894] 1 QB 15.
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[27] The High Court in Customer Loyalty concluded on this issue as
follows:
[23] Neither, in the instant case, in this country, does the Companies
Act 2016 contain any provisions which seek to oust the inherent powers
of the court to order the payment of security for cost. The power is
inherent to the jurisdictional existence of the courts and is integral
to their proper functioning. In any event such power is expressly set
out in the aforesaid Order 23 r 1 of the RC 2012.

[28] As such, the removal of the legislative provision on security
for costs should not result in any substantive change to the law on
security for costs in this country. In addition to Order 23 of the RC
2012 and specific statutory requirements empowering courts to order
such payment of security, such as in section 42(8)(a) of the Arbitration
Act 2005, common law principles and the inherent jurisdiction of the
court will continue to provide the legal basis for it to make orders for
payments of security for costs; one which must, in order to achieve
justice, be made considering all circumstances of the particular case.
[29] The usual factors that the courts should take into account would
therefore be the ones referred to by Lord Denning MR in Sir Lindsay
Parkinson & Co Ltd v Triplan Ltd7 in the passage below:
The court has a discretion which it will exercise considering all
the circumstances of the particular case. So I turn to consider the
circumstances. Mr Levy helpfully suggests some of the matters which
the court might take into account, such as whether the company’s
claim is bona fide and not a sham and whether the company has a
reasonably good prospect of success. Again it will consider whether
there is an admission by the defendants on the pleadings or elsewhere
that money is due. If there was a payment into court to get rid of a
nuisance claim, that, too, would count. The court might also consider
whether the application for security was being used oppressively – so
as to try stifle a genuine claim. It would also consider whether the
company’s want of means has been brought about by any conduct
by the defendants, such as delay in payment or delay in doing that
part of the work.

[30] It is after all expressly stated in Order 92 rule 4 of the RC 2012
that nothing in the Rules shall limit or affect the inherent powers of
7 [1973] 2 All ER 273.
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the court to make any order as may be necessary to prevent injustice
or an abuse of process. Moreover, sections 23(2) and 25 of the Courts
of Judicature Act 1964 accord recognition to the inherent common law
powers of the High Court in addition to its statutory powers.
[31] The inherent powers of the court is a residuary and reserve source
of power (see R Rama Chandran v Industrial Court of Malaysia & Anor),8
the source of which is, as the name implies, not extrinsic but inherent
to the very existence of the court of law. It is part of procedural law
concerning the litigation process, and may be exercised concurrently
with other sources of powers.
[32] Strictly, despite the non-retention of the equivalent to section 351
in the new CA 2016, in light of the existing provisions of Order 23
rule 1 on security for costs, it is unnecessary to resort to the inherent
powers of the court.
[33] There is also an English Court of Appeal authority which held
that Order 23 of the Rules of the Supreme Court (“the RSC”) must be
regarded as the complete and exhaustive provision which codifies and
embodies the case law on the subject. In CT Bowring & Co (Insurance)
Ltd v Corsi & Partners Ltd,9 the Court declined to add a new category
in relation to security for costs not already covered under Order 23
of the RSC.
[34] The Court of Appeal refused to order security for costs against
the defendant and ruled that a defendant was at liberty to defend
himself without being ordered to provide security of costs. The court
ruled that there was simply no such authority for the court to do so
under either section 726 of the Companies Act 1985 (similar to our
previous section 351) or Order 23 of the RSC (similar to our Order
23 of the RC 2012). Thus the dismissal of the plaintiff’s application
for security for costs against the defendant’s application to enforce
the plaintiff’s cross-undertaking in damages given to obtain a Mareva
injunction was affirmed by the Court of Appeal.
[35] The court must therefore continue to perform a balancing exercise,
weighing the injustice to the plaintiff who is prevented from pursuing
a proper claim against the injustice to the defendant who ultimately
8 [1997] 1 AMR 433; [1997] 1 MLJ 145.
9 [1994] 2 Lloyd’s Rep 567.
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prevails but is unable to recover from the plaintiff the costs which
have been incurred in his defence. Security for costs should not only
be an instrument of oppression and stifle a genuine claim but must
also guard against becoming a weapon whereby the impecunious
company can use its inability to pay costs as a means of putting unfair
pressure on the more prosperous company (see the English Court of
Appeal decision in Keary Developments Ltd v Tarmac Construction Ltd).10
Minority oppression
[36] Whilst the notion of majority rule is an important reality in the
corporate landscape, it embodies an inherent risk of abuse, particularly
in closely held companies, where shareholders are usually involved
in the running of the company. Often this gives rise to potential for
conflict between the decisions of the majority shareholders and the
interests of the shareholders as a whole. Majority rule is also further
aided by the concept of “proper plaintiff rule”, where the proper
claimant to bring an action in respect of a wrong done to the company
should be the company itself (see the Court of Appeal decision
in Abdul Rahim bin Aki v Krubong Industrial Park (Melaka) Sdn Bhd &
Ors (“Abdul Rahim bin Aki”).11
[37] The law, in its continuous quest to do justice to all who seek its
protection, and whilst promoting commercial enterprise, has long
provided an effective response. The CA 2016 thus continues to arm
shareholders with the twin arsenal of oppression remedy and derivative
action (apart from the option of winding up following dispute, which
is also available). The commercial courts are no strangers to the
adjudication of disputes commenced under the previous section 181
on minority oppression (now section 346 of the CA 2016) and section
181A on derivative action (now section 347 of the CA 2016).
[38] Much of the substance of these statutory provisions have not
changed under the new legislation.
[39] The new section 346 should therefore continue to provide a
protection mechanism for shareholders who are oppressed within
a company, and it represents a particularly useful exception to the
doctrine of majority rule. The true essence of an oppression claim is
10 [1995] 3 All ER 534.
11 [1995] 3 AMR 3050; [1995] 4 CLJ 551.
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that the alleged oppression must affect the shareholder in his capacity
as shareholder (see Pan-Pacific Constructions Holdings Sdn Bhd v Ngui
Kee Corporation (M) Bhd & Anor12 and Soh Jiun Jen v Advance Colour
Laboratory Sdn Bhd & Ors).13
[40] Under the rubric of an oppression action, the alleged wrongful
conduct must therefore impact the personal interests of the complainant.
The remedy being sought is relief for personal wrongs suffered in their
capacity as shareholders.
[41] This is even manifest from the language of section 181(1) of the
CA 1965 itself, which states:
(1) 	 Any member or holder of a debenture of a company or, in the case
of a declared company under Part IX, the Minister, may apply to
the Court for an order under this section on the ground –
(a) 	 that the affairs of the company are being conducted or the
powers of the directors are being exercised in a manner
oppressive to one or more of the members or holders of debentures
including himself or in disregard of his or their interests as members,
shareholders or holders of debentures of the company; or
(b) 	 that some act of the company has been done or is threatened or
that some resolution of the members, holders of debentures or
any class of them has been passed or is proposed which unfairly
discriminates against or is otherwise prejudicial to one or more of
the members or holders of debentures (including himself).
		 (Emphasis added.)

[42] This key principle that section 181 is available only to members
of a company where their rights qua members are claimed to be
oppressed was reaffirmed in the Federal Court decision of Jet-Tech
Materials Sdn Bhd & Another v Yushiro Chemical Industry Co Ltd & Ors
and Another Appeal.14 For emphasis, another example may be seen in
the following passages in the Court of Appeal judgment of Tuan Haji
Ishak bin Ismail & Ors v Leong Hup Holdings Berhad and Other Appeals:15

12
13
14
15

[2010] 6 CLJ 721.
[2010] 5 AMR 377; [2010] 5 MLJ 342.
[2013] 1 AMCR 789; [2013] 2 CLJ 277.
[1996] 1 AMR 300; [1996] 1 CLJ 393.
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In the context of the present case, it needs to be emphasised that relief
under this section is available to a member, and Leong Hup is suing for
relief as a member in its own right. To put it another way, Leong Hup
is not suing in a representative capacity for some injury done to the
company but in its personal capacity for a threatened injury to itself
which would allegedly result from the removal of the Lau brothers
from the KFCM board, the appointment of Lane, and the cancellation
of the franchise agreement.
The section does not define what “oppression” is, but relief
under s 181(1)(a) is only available if those who have control conduct
the affairs of the company in a manner oppressive to Leong Hup;
or the directors of KFCM have exercised their powers in a manner oppressive
to Leong Hup or either species of acts aforesaid are being done in disregard
of Leong Hup’s interest in KFCM as members. Under s 181(1)(b), the act
required is one of KFCM or the resolution is one proposed by the members of
KFCM and it must unfairly discriminate against Leong Hup in its capacity
as a member or shareholder of KFCM.
(Emphasis added.)

[43] Commercial disputes on minority oppression, however, tend
to concern small private companies. This is because complaints of
oppressive conduct would more likely occur in corporations with
closely held shares, given the lack of a public market for the shares
which renders the minority shareholders especially vulnerable, for
the simple reason they cannot manoeuvre an escape from the alleged
wrongful conduct by disposing of their shares and exiting the company.
[44] There is, as stated earlier, no real change in the substance of
what was previously section 181 of the CA 1965. But there is a small
adjustment in the drafting of the new section 346.
[45] The pertinent parts of section 181, it will be recalled, particularly
subsection (2) stated:
(1) Any member or holder of a debenture of a company or, in the case
of a declared company under Part IX, the Minister, may apply to
the Court for an order under this section on the ground –
(a) 	 that the affairs of the company are being conducted or the
powers of the directors are being exercised in a manner
oppressive to one or more of the members or holders of
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debentures including himself or in disregard of his or their
interests as members, shareholders or holders of debentures
of the company; or
(b) 	 that some act of the company has been done or is threatened
or that some resolution of the members, holders of debentures
or any class of them has been passed or is proposed which
unfairly discriminates against or is otherwise prejudicial to one
or more of the members or holders of debentures (including
himself).
(2) If on such application the Court is of the opinion that either of
those grounds is established the Court may, with the view to
bringing to an end or remedying the matters complained of, make
such order as it thinks fit and without prejudice to the generality of
the foregoing the order may –
(a) 	 direct or prohibit any act or cancel or vary any transaction or
resolution;
(b) 	 regulate the conduct of the affairs of the company in future;
…
		 (Emphasis added.)

[46] The corresponding provision of section 181(2), now found in
section 346(2), however, reads:
(1) Any member or debenture holder of a company may apply to the
Court for an order under this section on the ground –
(a) 	 that the affairs of the company are being conducted or the
powers of the directors are being exercised in a manner
oppressive to one or more of the members or debenture holders
including himself or in disregard of his or their interests as
members, shareholders or debenture holders of the company;
or
(b) 	 that some act of the company has been done or is threatened
or that some resolution of the members, debenture holders
or any class of them has been passed or is proposed which
unfairly discriminates against or is otherwise prejudicial to
one or more of the members or debenture holders, including
himself.
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(2) If on such application the Court is of the opinion that either of
those grounds is established, the Court may make such order as the
Court thinks fit with the view to bringing to an end or remedying
the matters complained of, and without prejudice to the generality of
subsection (1), the order may –
(a) 	 direct or prohibit any act or cancel or vary any transaction or
resolution;
(b) 	 regulate the conduct of the affairs of the company in the
future; …
		 (Emphasis added.)

[47] This encouraged an applicant, in an unreported case, to argue that
the courts could order any of the remedies in section 346(2)(a) to (e)
of the CA 2016 on the basis of not only proof of any of the established
grounds appearing in section 346 (1) of either oppressive conduct,
disregard for interest, unfair discrimination or prejudice, but also on
some other additional reasons, by virtue of the words now appearing
in section 346(2) which states “without prejudice to the generality of
subsection (1)”.
[48] The substitution of the word “subsection (1)” for “foregoing”
may have been effected to achieve specificity in drafting but the
original word “foregoing” must have referred to the sentence which
appeared immediately before that same word in subsection (2) itself.
The word “foregoing” was not in relation to subsection (1). The change
to “subsection (1)” therefore, has an entirely different effect, expanding
the scope of the basis of an oppression action to beyond the grounds
stated in subsection (1).
[49] This argument, although not unsupported by the change in the
literal language of section 346, was roundly rejected by the High
Court. Clearly the change in the drafting was not intended to achieve
what the applicant thought it did. No real change was probably ever
intended in the new section 346.
[50] A recent and fairly significant development in the law on minority
oppression action, which resulted not from any amendment to the
previous section 181 but instead from the construction of the term
“affairs of the company” contained in it and retained in the new
section 346, is found in the case of Tob Chee Hoong v Tob Chee Choong
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& 3 Ors(“Tob Chee Hoong”).16 This case was decided under section 181
of the CA 1965.
[51] This case is an example of a complaint of oppression in the
affairs of a closely held company. It is so close that the litigation is in
truth a sibling rivalry, which began upon the demise of the patriarch
father and included the second generation’s sons and nephews to the
brothers in dispute. Probably not an unusual story.
[52] For present purposes, it suffices to only mention that a key
argument raised by the defendants was that it was a pre-requisite of
section 181(1) that a complainant must be a registered member of the
company, against which the complaints of oppressive conduct had
been made. In this case the complainant was a member of the holding
company which held a wholly owned subsidiary.
[53] The alleged wrongful conduct concerned matters which occurred
in both the parent and subsidiary companies. Thus, the defendants
contended that the complaints concerning the subsidiary should not
be considered since the plaintiff was not a registered shareholder of
that subsidiary company. This was not an unmeritorious contention.
[54] It is apposite that the provisions of section 181(1) be reiterated
below:
(1) Any member or holder of a debenture of a company or, in the case
of a declared company under Part IX, the Minister, may apply to
the Court for an order under this section on the ground –
(a) 	 that the affairs of the company are being conducted or the powers
of the directors are being exercised in a manner oppressive to
one or more of the members or holders of debentures including
himself or in disregard of his or their interests as members,
shareholders or holders of debentures of the company; or
(b) 	 that some act of the company has been done or is threatened
or that some resolution of the members, holders of debentures
or any class of them has been passed or is proposed which
unfairly discriminates against or is otherwise prejudicial to one
or more of the members or holders of debentures (including
himself). (Emphasis added.)
16 [2017] 7 AMR 169.
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[55] Furthermore, the words of section 181(1) are unmistakable in
providing the emphasis on the complainant being a member of the
company whose affairs are claimed to be conducted oppressively
against the complainant as a member of that company. It is also
plain that the term ”member” is used in the opening section, thus
conferring locus only on a “member” of the company.
[56] And it is no less trite that under section 16(6) of the CA 1965 (now
more specifically defined as such in section 2 in the Interpretation
section of the CA 2016), a member is one whose name is entered on
the register of members of a company. As such, in the instant case, the
plaintiff was a member of the parent, not a member of its subsidiary.
[57] The defendants’ objection in this case is thus not without
substance, drawing support from two High Court decisions which
held that relief under section 181 is only available to a member of a
company, who maintains that he has been oppressed by anything
done in the company, and that the threshold issue in such an action
is that the applicant must first satisfy the court that he is a member
of that company.
[58] The High Court in Tob Chee Hoong observed that the opening
words of the provisions clearly envisage that the complainant must
be a member of the company at which the allegation of oppression is
directed. Otherwise, there is absolutely no locus to speak of. This, in the
instant case, was satisfied by the plaintiff, vis-à-vis his membership in
the parent company, which was also the fourth defendant in the action.
[59] Crucially, the High Court instead focused more on the phrase
“affairs of the company”. Having reviewed the authorities in other
common law jurisdictions, notably in relation to English, Australian
and Singaporean cases, the High Court ruled that the term “affairs
of the company” found in paragraph (a) of subsection (1) of section
181 does not necessarily limit the scope to those ”affairs” concerning
only the company of which the complainant is a member. In other
words, the affairs of the parent company may encompass matters
which affect its subsidiary more directly. In certain circumstances,
the affairs of a subsidiary could and should be construed as falling
within the spectrum of the affairs of the parent company.
[60] It was emphasised that since the primary purpose of
section 181 was to provide remedy to the minority aggrieved by the
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majority’s oppressive conduct in the affairs of a company, there is no
compelling reason why the courts should decline to intervene where
the oppression in a subsidiary impinges on or affects the affairs of
the holding company.
[61] It means, for all intents and purposes, that such affairs have
become the affairs of the holding company. Otherwise, if the affairs
of the wholly-owned subsidiary are excluded, a shareholder of
the holding company would be left with no remedy in oppression
situations, in circumstances exactly like in this case, where the affairs
of the parent investment holding company are entirely concerned
with its one single investment in the wholly-owned subsidiary. In this
context, the affairs of the subsidiary should as such also be properly
within the contemplation of the words ”the affairs of the company”.
[62] The High Court, however, cautioned against a wholesale
application of this ruling to all other oppression cases. It highlighted
the practical reality that the existence of the holding and subsidiary
relationship structure may not necessarily mean that the affairs of
the latter will always be included in those of the former in all cases,
or vice versa.
[63] It is still a question of evidence, as well as fact-sensitive. The
overriding question must thus turn on whether it can be shown
that the affairs of the subsidiary actually truly affected the holding
company. Such facts must include considerations pertaining to the
extent of the shareholdings in the relevant entities, the presence of
common directors, and other arrangement between the entities which
may additionally govern their business relationship.
[64] The finding of the High Court that the phrase “affairs of the
company”, stated in section 181(1)(a) of the CA 1965, in reference to the
affairs of the subject defendant parent company must include the affairs
of its subsidiary was attributed to the former’s 100% ownership of the
latter, the common directorship of two directors from the controlling
block (the High Court noted that the true controlling shareholders of
the wholly-owned subsidiary are after all the controlling owners in the
holding company, which in the instant case are the three defendants’
collective 70% equity stake in the fourth defendant parent company),
as well as the fact that the parent is purely an investment holding
company and that the subsidiary, which is a property development
company, is its one and only business investment.

108

Journal of the Malaysian Judiciary

July [2018] JMJ

[65] The decision in Tob Chee Hoong places much reliance on commercial
realities in the business landscape, as the following passages from the
judgment in that case more than abundantly demonstrate:
[36] Thus focus on the words “the affairs of the company” in the
fashion they are proposed to be construed is both apposite and
necessary, when proper regard be had to the commercial realities
of a corporate structure of a conglomerate or a group of companies,
instead of a preference for a much narrower and too legalistic a
construction which does less to remove the mischief of section 181
and promote the interest of justice. If the position were otherwise,
there will be a serious lacuna in the remedies available to an aggrieved
minority shareholder.
…
[51] The essence of the law, its raison d’ etre, is to do justice. The
complexity of certain aspects of company law should not be an
impediment to achieve justice. So too should complexities of any
corporate structure not be permitted to stand in the pursuit of the
courts to do justice and to provide a redress to a wrong. The courts
have consistently taken this path. For instance, a derivative action
is often understood to involve a situation where a member of a
company seeks to bring an action in a representative capacity on
behalf of that company which is alleged to have been wronged by a
wrongdoer in control which prevents action be taken by the company
in accordance with the proper plaintiff rule, against the controlling
wrongdoer. But the law has recognised that actions may be taken by
a shareholder of a parent company where the wrong is committed
at the subsidiary level and where the shareholder is not a member
of the subsidiary directly.

[66] In its analysis of the law and the construction of the words “affairs
of the company”, the High Court in Tob Chee Hoong made reference to
another case where the High Court in the same Commercial Division
construed the scope of the common law derivative action in a similarly
purposive manner.
[67] Thus the High Court in Ranjeet Singh Sidhu & Anor v Zavarco
PLC & Ors17 (“Ranjeet Singh Sidhu”) accepted the validity of “double”
or “multiple” derivative actions, in line with the position endorsed
17 [2015] AMEJ 1720; [2016] 2 CLJ 975.
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by the courts in England and Hong Kong, permitting a member of a
holding company to commence an action on behalf of a subsidiary
of the holding company too.
[68] The High Court observed that such different ”categories” of
derivative actions are really a single piece of procedural ingenuity
designed to serve the interests of justice in appropriate cases, in the
absence of which, a wrongdoer would benefit from his wrongdoing.
Thus the scope of common law derivative action extended to “double”
derivative or “multiple” derivative actions where a plaintiff acted for
and on behalf of the company in which he was a shareholder, and on
behalf of its subsidiary (including a subsidiary of the subsidiary) in
which the cause of action accrued but in which the plaintiff had no
direct shareholding.
[69] The High Court in Tob Chee Hoong also reiterated the much
cherished principle that statutes should not be used as an engine of
fraud, particularly in circumstances where estoppel should operate
to reject unconscionable conduct, a position that has been reaffirmed
by the Federal Court in Owen Sim Liang Khui v Piasau Jaya Sdn Bhd.18
[70] Most pertinently, that case enunciates important principles on
the application of section 181 of the CA 1965 and even ruled that one
who is guilty of unconscionable conduct is estopped from relying
on the membership requirement of section 181(1) to deny presence
of locus on the part of the applicant. Thus Gopal Sri Ram JCA (as he
then was) held:
… The result, therefore, is that, as a general rule, only one who comes
within the terms of s 16(6) of the Act may present a petition
under s 181. Put another way, in general, a petitioner who applies under
the section must be able to demonstrate that his name appears on a company’s
register of members at the date of presentation of the petition: if he is unable
to do so, then he has no standing to invoke the jurisdiction conferred
upon the court by the section.
We have, in stating the applicable rule as to standing under s 181, taken
great care in emphasising that what has been expressed is the general rule,
and not a universal rule. We have done so to bring home the point that there
may be cases where an application of the general rule would be unfair or
unjust … .
18 [1996] 2 AMR 2477; [1996] 1 MLJ 113.
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The true principle which governs such cases as the present is housed
in the doctrine of estoppel. The doctrine has reached a stage where
it may be applied to prevent or preclude a litigant from raising the
provisions of a statute in answer to a claim made against him in
circumstances where it would be unjust or inequitable to permit
him so to do … .
The equitable jurisdiction by which a personal bar is placed upon
a litigant from raising or relying upon the provisions of a statute is
also contained in the maxim “equity will not permit statute to be
used as an engine of fraud” … .
It may therefore be quite safely stated that if facts emerge from
which it may be determined that it is unjust or inequitable to permit
a respondent to a petition under s 181 to assert or to contend that
a petitioner has no locus standi to move the court, then, he will be
estopped from so asserting. Stated in another fashion, a respondent who
is guilty of unconscionable or inequitable conduct will not be permitted
to raise or rely upon the requirement of membership in order to defeat a
petitioner’s standing as this would amount to his using statute as an engine
of fraud. It does not matter how the proposition is formulated so long it has
the effect adverted to.
(Emphasis added.)

[71] The High Court in Tob Chee Hoong then concluded:
[54] This provides much support to a wide reading of ”affairs of the
company” which is wholly in line with the design of the law to ensure
that in circumstances where oppressive conduct could be proven, legal
redress to those unlawfully aggrieved is available and not impeded
by the artificiality or in the complexity of corporate structures.
Otherwise, wrongdoers in corporate world would be encouraged to
strategize and build upon more complex conglomerate-like structures
and perpetuate such unlawful and oppressive conduct in a fashion
orchestrated to defeat the application of section 181(1) (section 346(1)
of the Companies Act 2016), and almost literally employing the section
as an engine of fraud. The law will fail in its true objective and the
ends of justice will be far from being served if such a grim scenario
is allowed to transpire, if not already manifest and flourishing.

[72] It is of some interest to note that both Tob Chee Hoong and Ranjeet
Singh Sidhu concern new interpretations of statutory and common law
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provisions on the subject. However, the new provisions are retained
largely un-amended vis-à-vis these recent rulings in the corresponding
provisions in the CA 2016.
[73] The case of Ranjeet Singh Sidhu was decided prior to the coming
into force of the new legislation on January 31, 2017. The provisions in
the CA 2016 do not provide for double or multiple derivative actions.
Both these decisions of the High Court have also been affirmed on
appeal.
Derivative action
[74] When reference is made to minority oppression vis-à-vis statutory
derivative action, the distinction cannot be expressed more clearly
than stating that the former allows the minority to sue on its own
behalf, whilst the latter permits a complainant to sue on behalf of the
company for a wrong done to the company. Sections 347 and 348 CA
2017 on derivative action provide the following:
347. 	 Derivative proceedings
(1) A complainant may, with the leave of the Court initiate,
intervene in or defend a proceeding on behalf of the company.
(2) Proceedings brought under this section shall be brought in
the company’s name.
(3) The right of any person to bring, intervene in, defend or
discontinue any proceedings on behalf of a company at
common law is abrogated.
348. 	 Leave of Court
(1) An application for leave of the Court under section 347 shall
be made to the Court without the need for an appearance to
be entered.
(2) The complainant shall give thirty days’ notice in writing to
the directors of his intention to apply for the leave of Court
under section 347.
(3) Where leave has been granted for an application under section
347, the complainant shall initiate proceedings in Court within
thirty days from the grant of leave.
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(4) In deciding whether or not the leave shall be granted, the
Court shall take into account whether –
(a) 	 the complainant is acting in good faith; and
(b) 	 it appears prima facie to be in the best interest of the
company that the application for leave be granted.
(5) Any proceedings brought, intervened in or defended under
this section shall not be discontinued, compromised or settled
except with the leave of the Court.

[75] For statutory derivative action, given that individual complainants
may represent the corporation, and also that any successful claim would
be binding on all shareholders, section 347 requires a complainant to
first obtain leave of the Court before instituting one. The claim may
be said to represent a legitimate interest of the company and could
thus result in an enhancement of its corporate value.
[76] It could be said that the leave requirement ensures a screening
process, so that only those who could show the claim would be done
in good faith and that it would be in the best interest of the company
for the claim to be pursued, would be allowed to bring such a claim
on behalf of the company (see the leading local authority on statutory
derivative action in the Court of Appeal decision in Celcom (M) Bhd
v Mohd Shuaib Ishak).19 At the same time, the leave requirement acts
as a mechanism to prevent both a multiplicity of proceedings as well
as unmeritorious suits.
[77] By way of a derivative action, a minority shareholder can bring
an action on behalf of the company to right the wrong inflicted on it.
The derivative action is a corporate remedy. A claim should be filed
as a derivative action where the wrongful conduct is said to have been
done to the company, has affected it and all its shareholders equally.
The relief applied for would be for the benefit of the company, such
as the return of misappropriated funds to the company, and the
complainant’s personal interests are not uniquely affected by the
alleged wrongful conduct.
[78] The oppression remedy under section 346 of the CA 2016 on
the other hand, as stated, permits a minority shareholder to institute
19 [2010] 6 AMR 1; [2010] 7 CLJ 808.
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action on his or her own behalf for the wrong that he or she suffers
personally as a result of the conduct deemed oppressive. This is a
personal action and does not operate in any form of representative
capacity on behalf of other shareholders of the company. Nor would
any remedy ordered by the court have any binding effect on all
shareholders. At the same time, there would be no concerns pertaining
to multiplicity of proceedings, although frivolous claims may not be
filtered out upfront in the absence of the leave requirement.
[79] It is of interest that the wording of section 346 is generally similar to
the corporate legislation of other Commonwealth jurisdictions in which
courts have also fairly consistently held the distinction between the
personal shareholder’s right to remedy oppression and the derivative
action to enforce company rights. The Malaysian section 346(1) is
quite similar to, among others, section 248(2) of the Ontario Business
Corporations Act 1990 (which contains the words oppressive, unfairly
prejudicial to or unfair disregard of interest”); section 459 of the
English Companies Act 1985 (“unfairly prejudicial”); section 232 of the
Australian Corporation Law 2001 (”oppressive, unfairly prejudicial to,
or unfairly discriminatory against”); and section 216 of the Singapore
Companies Act 2006 (”oppressive, disregard of his or their interests”).
[80] Further, the distinction was also explained by the House of Lords
in Johnson v Gore Wood & Company,20 a leading company law decision
in the Commonwealth, where Lord Bingham stated the following
three propositions in the context of the issue of reflective loss:
Where a company suffers loss caused by a breach of duty owed to
it, only the company may sue in respect of that loss. No action lies at
the suit of a shareholder suing in that capacity and no other to make
good a diminution in the value of the shareholder’s shareholding
where that merely reflects the loss suffered by the company. A claim
will not lie by a shareholder to make good a loss which would be
made good if the company’s assets were replenished through action
against the party responsible for the loss, even if the company, acting
through its constitutional organs, has declined or failed to make
good that loss … .
Where a company suffers loss but has no cause of action to sue to
recover that loss, the shareholder in the company may sue in respect
20 [2001] 1 All ER 481.
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of it (if the shareholder has a cause of action to do so), even though
the loss is a diminution in the value of the shareholding … .
Where a company suffers loss caused by a breach of duty to it, and
a shareholder suffers a loss separate and distinct from that suffered
by the company caused by breach of a duty independently owed
to the shareholder, each may sue to recover the loss caused to it by
breach of the duty owed to it but neither may recover loss caused to
the other by breach of the duty owed to that other … .

[81] The rule against reflective loss is as such justified by the need
to both prevent double recovery as well as to provide protection for
the company’s creditors. In the same case decided by the House of
Lords, Lord Millet observed instructively as follows:
A company is a legal entity separate and distinct from its shareholders.
It has its own assets and liabilities and its own creditors. The company’s
property belongs to the company and not to its shareholders. If the
company has a cause of action, this represents a legal chose in action
which represents part of its assets. Accordingly, where a company
suffers loss as a result of an actionable wrong done to it, the cause
of action is vested in the company and the company alone can sue.
No action lies at the suit of a shareholder suing as such, though
exceptionally he may be permitted to bring a derivative action in right
of the company and recover damages on its behalf: see Prudential
Assurance Co Ltd v Newman Industries Ltd (No. 2) [1982] Ch 204 at 210.
Correspondingly, of course, a company’s shares are the property of
the shareholder and not of the company, and if he suffers loss as a
result of an actionable wrong done to him, then prima facie he alone
can sue and the company cannot. On the other hand, although a share
is an identifiable piece of property which belongs to the shareholder
and has an ascertainable value, it also represents a proportionate part
of the company’s net assets, and if these are depleted the diminution
in its assets will be reflected in the diminution in the value of the
shares. The correspondence may not be exact, especially in the case
of a company whose shares are publicly traded, since their value
depends on market sentiment. But in the case of a small private
company like this company, the correspondence is exact.

[82] In simple terms, where the loss is to the company only, it would
be for the company to sue, but if somehow the company is prevented
from doing so by those in control, action could be taken by a shareholder
under either section 181A CA 1965 or previously, the common law,
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to recover losses solely for the benefit for the company, and not for
oppression under section 181.
[83] The new section 347 thus preserves much of the substance of the
previous section 181A with one fundamental difference – the abrogation
of the common law right to commence or defend a derivative action.
The cause of action founded on a common law derivative action is
now no longer part of the law of the country. That much is clear but
there is at present a lack of clarity as to whether this means that the
entire corpus of case laws on common law derivative action is of no
consequence as a result.
[84] However, it is to be emphasised that the rationale for the enactment
of a statutory regime for derivative action is primarily attributed to
the procedural complexity associated with the initiation of derivative
action under the common law. The requirements of sections 347 and
348 (previously section 181A) do not include many of the procedural
rules and principles which were pre-requisites under the common law.
[85] The statutory requirement for leave under sections 347 and 348
of the CA 2016, as in the previous section 181A, refers only to the
pre-requisites of the court determining whether the complainant is
acting in good faith, and whether the granting of leave appears to be
prima facie in the best interest of the company. Even the key common
law concepts of the complainant being in the minority or wrongdoer
in control of the company are nowhere stated in the statute, which is
largely silent on these principles.
[86] In examining the scope of section 181A of the CA 1965, the
High Court in Ong Keng Huat v Fortune Frontier (M) Sdn Bhd & Anor21
(“Fortune Frontier”) identified four specific issues relevant to the
case, none of which were stated in section 181A (nor presently in
sections 347 and 348).
[87] These were: first, whether the complainant seeking leave must be
a minority shareholder, which was answered in the negative; second,
whether the insider wrongdoer must benefit from the default, which
was answered in the negative; third, whether an insider wrongdoer
must be sued in the derivative action, which was also answered in the

21 [2015] 2 AMCR 748; [2015] 11 MLJ 604.
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negative; and fourth, whether action can be taken against a third-party
wrongdoer, which was answered in the affirmative.
[88] The High Court in Fortune Frontier observed:
Although the statute itself is silent on this point, interpretation on
its applicability and scope should be formulated towards achieving
the objectives of the legislative change. It is clear, from the Report
on Corporate Governance by the Finance Committee on Corporate
Governance (February 1999) which proposals, coupled with that
of the Corporate Law Reform Committee’s Consultative Paper on
Members Rights and Remedies (2007) triggered the amendments to
the Companies Act 1965 (by way of the Companies (Amendment) Act
2007), including the introduction of ss 181A–181E , that the overriding
objective has always been to further improve the standard of corporate
governance in Malaysia. As the earlier part of this judgment has
shown, as a relatively recent legislative invention, the scheme of
statutory derivative action embodied in ss 181A–181E surely can and
should at least in legal theory free shareholders seeking redress from
the shackles of common law limitations, and that properly reasoned
development of new principles of law should be encouraged as it
further promotes enrichment of the corpus juris of the nation.

[89] As such, the continued relevance and applicability of the principles
of common law origins to the statutory regime in sections 347 and
348 should likely be limited in scope, such as to be applied more in
the context of considerations to satisfy the statutory elements of good
faith and in the interest of the company.
[90] In any event a further judicial pronouncement by the appellate
courts on the exact consequence of the abrogation of common law
derivative action to the statutory derivative action should be welcomed
(see also the article on “There and Back Again – Perspectives on the Law
of Derivative Action in Malaysia”22 where analysis on the law included
discussions related to this point).
[91] A decision of the High Court which considered the new statutory
derivative provisions is Independent Oil Tools Limited v Dato’ Ramli Mohd
Nor & Ors(“Independent Oil Tools”),23 which focused, among others, on
22 [2017] 5 MLJ cxxiv.
23 [2018] 2 AMR 423; [2018] 1 LNS 122.
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the issue of the requirement of section 348(2) for the complainant to
give the directors a 30day notice in writing of the intention to apply
for leave of court.
[92] A letter issued by the complainant to the directors of the subject
company but sent through an email on behalf of the company secretary
of the company was held to be valid. The leave allowed the minority
shareholder in a joint venture company to commence action in the
name of the joint venture company against the majority shareholder of
the company who was said to have payments owing to the company.
[93] The High Court in Independent Oil Tools stated that the function
of the notice was to give the company the opportunity to consider
the request for proceedings to be commenced in its name. The High
Court granted leave, having found the requirements of good faith and
the action being in the interest of the company fulfilled.
[94] An argument raised to resist the application but rejected by
the High Court concerned the need for evidence to show that the
majority in control had decided to oppose the proposal to commence
proceedings in the name of the company. The respondents in this case
contended that there was no evidence that the directors nominated by
them (being the majority party in 70% control of the subject company)
would oppose the decision to file an action against the controlling
shareholder (the respondent themselves) to justify leave. The High
Court reasoned that the fact that the respondents were resisting the
leave application showed opposition to the initiation of the suit by the
joint venture company against the respondent controlling shareholder.
[95] The ruling on this aspect may appear to depart from authorities
in common law derivative actions. The rationale insisting on some
evidence of the board of directors’ refusal of the subject company
taking action is easy to appreciate. The whole purpose of derivative
action – common law or statutory – is to empower a shareholder to
take action on behalf and in the name of the company for the wrong
done to the company because the company itself is unable or refuses
to take action. It refuses or is unable to do so because it is prevented
from doing so, usually, by the majority in control. The action itself
may be against the majority shareholder (like in Independent Oil Tools)
or a third party in default, action against whom is prevented in the
absence of the requisite corporate approval.
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[96] It therefore stands to reason that before one is allowed to pursue
one’s complaint in a derivative capacity, it should be demonstrated
that efforts have been made by the complainant to get the company,
through its board, to take action against the wrong in its own name,
but that such efforts by the complainant were unsuccessful.
[97] It was thus a pre-requisite for an applicant in a common law
derivative action to assert that the board of directors of the company
is preventing the company from instituting proceedings, for the taking
of legal actions are generally within the management purview of the
board.
[98] The concept has also been explained by the Federal Court in
Koh Jui Hiong & Ors v Ki Tak Sang & Anor Appeal24 as follows:
Of the exceptions that have been developed, the one important
exception to the proper plaintiff rule is the ”derivative action”,
which allows a minority shareholders to bring a claim on behalf of
the company in situations where the wrongdoer is in control of the
company and will not “permit action to be brought in its name”.

[99] Authorities, such as in Abdul Rahim bin Aki, have shown that an
applicant seeking to pursue a common law derivative action must
positively plead, first, that the attempts made by the applicant to have
the company decide on instituting legal action in its name; second,
that such efforts were thwarted by those in control of the company,
and third, those allegedly in control and who are preventing action
from being taken to vindicate the company’s rights must be named
as defendants in the proceedings.
[100] All these requirements must be met by a plaintiff intending to
invoke the aid of common law derivative action (see for example,
the High Court decision in Dato’ See Teow Guan (mengambil tindakan
dalam kapasiti peribadi dan dalam kapasiti perwakilan bagi pihak dan untuk
manfaat defendan ke-6, Kian Joo Can Factory Bhd) v Yeoh Jin Hoe & Ors).25
[101] Nevertheless, as stated earlier, the applicability of the statutory
derivative action should not be and is no longer constrained by the
procedural difficulties of its common law version. However, at the same
time there is much force in the argument that despite the abrogation
24 [2014] 1 AMR 308; [2014] 1 AMCR 198; [2014] 2 CLJ 401.
25 [2015] AMEJ 825; [2015] MLJU 393.
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of the latter, the more basic of the governing principles that underpin
those common law cases should still continue to be relevant in the
statutory derivative action.
[102] After all, both the common law and statutory derivative actions
share a strong theoretical affinity, both owing their origins to what
in essence is the same jurisprudential premise. That is, a member
of a company may, as an exception to the proper plaintiff rule, in a
derivative capacity represent the company to take action against a
wrong done to the company, in light of the refusal or inability of the
company itself to take action, typically due to being under the control
of the wrongdoer.
[103] An example of the common law rule which concerns the essence
of the concept of derivative action that should probably render it to
continue to be applicable to the statutory derivative action would be
concerning evidence that the subject company is in fact prevented
from commencing action in its own name, for whatever reason.
[104] This is fundamental, for in its absence, it can be stated that the
raison d’etre for any representative derivative action disappears. A
company which is wronged can, in the absence of any element which
prevents its board granting approval, itself initiate proceedings to
sue the wrongdoer, in its own name. Assistance of the court would
be unnecessary. Nor is it right for the court to exercise its powers to
grant leave in such a situation.
[105] In the earlier mentioned High Court decision on section 181A
in Ong Keng Huat v Fortune Frontier (M) Sdn Bhd & Anor,26 such
prevention was shown from the fact that the complainant director had
requisitioned for a meeting of the board of directors in a deadlocked
company (control of shares and membership at board split equally)
which was totally ignored. Leave was granted.
[106] Significantly, in a recent decision of the Federal Court in Perak
Integrated Networks Services Sdn Bhd v Urban Domain Sdn Bhd & Anor,27
which concerned a common law derivative action, it was ruled that
a shareholder derivative action can be brought for the benefit of a
deadlocked company, as the requirement of wrongdoer control was
26 [2015] 2 AMCR 748; [2015] 11 MLJ 604.
27 [2018] 3 AMR 865; [2018] 5 CLJ 513.
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satisfied given that the deadlocked company was practically incapable
of bringing any action against the wrongdoers.
[107] However, Independent Oil Tools suggests that specific evidence of
prevention as a pre-requisite would be superfluous, given the adherence
to the notice requirement, considering the absence of response from
the representatives of the majority shareholder after service of notice
to the nominee directors, as well as their very opposition to the leave
application.
[108] Whilst the case of Independent Oil Tools may thus represent
an important early indication of a more liberal judicial attitude on
the interpretation of sections 347 and 348 of the CA 2016, the true
relationship of these new provisions with the principles governing the
now repealed common law derivative action requires further clarity
moving forward. It is also too early to say that the statutory derivative
route is in every respect necessarily superior to the common law action.
An aspect which should be appreciated is that the statutory action
stipulates necessity for compliance with the requirements of giving
advance notice of thirty days and for leave to be sought from the court.
These requirements, which were alien to the common law action may
not always be entirely practical in cases where the complainant is
seeking immediate and urgent, as well as interim relief.
Fortuna injunctions and winding-up petitions
[109] The commercial courts are usually swamped with petitions to
wind up companies, including the interlocutory applications which
invariably precede them, despite the rulings that the hearing of the
petitions should be expedited (see the leading Court of Appeal decision
in Maril-Rionebel (M) Sdn Bhd & Anor v Perdana Merchant Bankers Bhd
& Other Appeal). 28 Applications to restrain the presentation of the
petitions by way of Fortuna injunctions are no less common.
[110] Regardless, the winding up provisions in the law, now embodied
in the CA 2016, have not seen any major amendments. One that has
been mentioned is the finite life of a statutory demand in a winding-up
notice in section 466(2). Another noteworthy change is section 467(2)
which now provides that the commencement of winding up shall be
at the date of the winding-up order. This latter provision has yet to
28 [2001] 3 AMR 2893; [2001] 3 CLJ 248.
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be considered in any reported cases. The provisions in the Companies
(Winding-up) Rules 1972 too have not been amended.
[111] Cases decided by the High Court after the coming into force of
the CA 2016, on both Fortuna injunctions and winding-up petitions,
therefore, continue to apply the principles that previously governed
such applications and petitions.
[112] Thus, in recent cases such as MKRS Management Sdn Bhd v Klass
Corporation (M) Sdn Bhd,29 Barisan Performa Sdn Bhd v Hype Park City
Sdn Bhd30 and Len Zon Marketing Sdn Bhd v Sun Blinds (M) Sdn Bhd,31
on winding-up petitions, the High Court considered the issue of the
presumption of insolvency and whether the debt was disputed in
the context of section 466 of the CA 2016 by reference to authorities
decided under section 218 of the CA 1965.
[113] Very much to the same effect, in a case involving an application
for a Fortuna injunction in Klass Corporation (M) Sdn Bhd v MKRS
Management Sdn Bhd,32 the High Court made the following observation:
[24] I should add that case-law authorities on Fortuna injunction in
this country are largely premised on the winding-up provisions in
the former s 218 of the Companies Act 1965. The Companies Act 1965
has since been replaced by the Companies Act 2016. However, these
statutory provisions are repeated and drafted in almost virtually
identical fashion in ss 465 and 466 of the new Companies Act 2016.
As such, the jurisprudence and authorities, a number of which will
be highlighted herein, would continue to be of direct relevance and
be applicable to like effect, vis-à-vis the situations which are subject
to these corresponding provisions in the Companies Act 2016.

[114] Another recent case which considered and granted a Fortuna
injunction post repeal of the CA 1965 is Animation Theme Park Sdn Bhd v
ZJ Advisory Sdn Bhd33 where, applying settled authorities on the subject,
the High Court found that the sequence of correspondences via emails
and letters showed that not only was there a dispute on the amount
claimed but parties were also trying to reach a compromise as to the
29
30
31
32
33

[2018] AMEJ 0475.
[2018] MLJU 10.
[2017] MLRHU 1.
[2018] 3 AMR 629.
[2017] AMEJ 1319; [2018] 3 CLJ 225.
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dispute, and one letter in particular (which was heavily relied on by
the defendant) was held to be a privileged communication under the
”without prejudice” rule, rendering it inadmissible as evidence. This
in turn meant that the petition contemplated by the defendant would
have no chance of success as there would be no evidence to show the
plaintiff was unable to pay its debts.
Stay – Winding up Context
[115] The position is no less true in respect of provisions concerning
stay vis-à-vis winding-up proceedings. A stay application in a winding
up context can be one of four types. The first, is that a winding-up court
may adjourn the hearing of a petition conditionally or unconditionally
under section 469 of the CA 2016 (previously found in section 221
of the CA 1965). The second is a stay of proceedings other than the
winding up before the hearing of the petition, which was previously
found in section 222 and now repeated in section 470).
[116] The third is a stay of execution of the winding-up order in section
492, and the fourth type is automatic ”stay” against proceedings
which are commenced or continued against a company that has been
wound up as now stated in section 471 (the corresponding previous
provisions in the CA 1965 were contained in sections 243 and 226(3),
respectively).
[117] There are no substantive amendments to the stay provisions
which are now in sections 469, 470 and 471. Thus in a case decided on
section 470, the High Court in Team Four Sdn Bhd v Ang Kim Cheng @
Ang Teng Kok & Ors (No. 2) (“Team Four Sdn Bhd”), 34 followed a much
earlier decision of the High Court case of Shing Hup Hin Construction
Sdn Bhd v General Soil Engineering Sdn Bhd,35 which had reiterated the
principle on the true construction of the previous section 222 that
empowered the court to stay further proceedings in the action or
proceedings against the company, but other than proceedings in the
winding-up petition itself.
[118] The High Court in Team Four Sdn Bhd granted stay against further
proceedings in a civil suit pending the hearing of the winding-up
petition to avert the risk of the two courts pronouncing contradictory
decisions.
34 [2017] 1 LNS 1406.
35 [1999] 2 AMR 1688; [1998] 3 MLRH 260.
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[119] In another case, where stay was denied, the High Court in Cheah
Chin Kean v True Fitness World Sdn Bhd and other appeals,36 construed
the new sections 470 and 471 by applying more directly the principles
governing the previous sections 222 and 226(3) as established by the
Court of Appeal in the leading case of Sri Jeluda Sdn Bhd v Pentalink
Sdn Bhd37 and by the Supreme Court in Mosbert Berhad (in liquidation)
v Stella D’Cruz,38 respectively.
[120] Of greater significance, however, is the change of the provisions
governing stay of winding-up orders. As mentioned previously, the
stay provision was stated in section 243, the relevant part of which
reads:
(1) At any time after an order for winding up has been made the
Court may, on the application of the liquidator or of any creditor
or contributory and on proof to the satisfaction of the Court that
all proceedings in relation to the winding up ought to be stayed,
make an order staying the proceedings either altogether or for a
limited time on such terms and conditions as the Court thinks fit.

[121] It is clear from the language of this statutory provision that
the stay could be given for a limited time or “altogether”. It was
therefore common for applications to have been made and granted for
“permanent” stay of winding-up orders (see for example Ga-Seng Paper
Marketing Sdn Bhd v Percetakan Warni Sdn Bhd,39 which analysed the
principles governing such an application).
[122] The CA 2016 now provides clearly for a distinction between
a stay in a more precise sense of the word, in section 492, and what
was previously a permanent stay but now referred to more accurately
as a termination of winding up, in section 493. They read as follows:
492. 	 Power of Court to stay winding up
(1) At any time after an order for winding up has been made,
the Court may, on the application of the liquidator or of any
creditor or contributory and on proof to the satisfaction of
the Court that all proceedings in relation to the winding up
of the company ought to be stayed, make an order staying
36
37
38
39

[2017] AMEJ 1827; [2017] MLJU 2230.
[2008] 3 AMR 697; [2008] 3 MLJ 692.
[1985] 2 MLJ 446.
[2015] 4 AMR 221; [2015] 9 CLJ 640.
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the winding up of the company for a specified time on such
terms and conditions as the Court thinks fit.
(2) Where the Court makes an order under subsection (1), the
liquidator shall cease to conduct any further action on behalf
of the company from the date of such order.
493. 	 Power of Court to terminate winding up
(1) At any time after an order for winding up has been made,
the Court may, on the application of the liquidator or of any
creditor or contributory and on proof to the satisfaction of the
Court that all proceedings in relation to the winding up of the
company ought to be terminated, make an order terminating
the winding up of the company as the Court thinks fit.
(2) In making an order under subsection (1), the Court may take
into consideration, but not limited to, the following facts –
(a) 	 the satisfaction of the debts;
(b) 	 any agreement by the liquidators, creditors, contributories
and other interested parties; or
(c) other facts that the Court considers appropriate.
(3) Where the Court makes an order under subsection (1), the
company ceases to be in liquidation and the liquidator ceases
to hold office and be released from all liability in respect
of any act done or default made by the liquidator in the
administration of the affairs of the company or otherwise
in relation to his conduct as liquidator, with effect from the
making of the order or such other date as may be specified
in the order.

[123] In the case of Taman Rimba (Mentakab) Sdn Bhd v Warrior Rubber
Products (M) Sdn Bhd & Ors(“Taman Rimba (Mentakab”),40 the High
Court granted stay of the winding-up order given its finding that there
was a potential for conflicting findings by two different courts (one
which dismissed a striking out of the petition application and granted
the winding-up order, and another which granted an injunction in a
minority oppression action, on similar issues) in the decisions which
40 [2018] 2 AMR 848.
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were appealed against and by then already pending before the Court
of Appeal.
[124] In Taman Rimba (Mentakab), the risk of conflicting decisions,
on the basis of what appears to be the findings by one High Court
on material issues which are contrary to the conclusions arrived at
in the deliberative process to wind up the respondent company in
another High Court, was held to be one that fulfils the character of
being more than ordinary, and can even, under the circumstances, be
construed as exceptional. It was therefore ruled to be a form of special
circumstances. Such apparent conflict would also serve to meet the
requirements of section 492, which mandates, as stated above, “…
proof to the satisfaction of the Court” that all proceedings in relation
to the winding up of the company ought to be stayed.
[125] Thus, the concept of permanent stay has, since the coming into
force of the Companies Act 2016 now been replaced with termination
of winding up under section 493. A stay designed for a limited period
is now properly provided for in section 492.
[126] The net effect is that the principles on permanent stay under
the previous section 243 should now be the governing considerations
for the application for a termination of a winding up under section
493. The following observation of the High Court in Taman Rimba
(Mentakab) on this point is reproduced below:
[36] In my view, these two new provisions essentially make more
express and explicit what were already previously contained in
section 243 of the CA 1965. The new sections clearly distinguish stay
from termination, and at the same time effectively do away with that
nebulous concept of a “permanent stay”. It is now either a stay for a
specified time under section 492 of the CA 2016 or a termination of the
winding-up order altogether under section 493. It is when considering
an application for termination of winding up under section 493 of the CA
2016 that the principles governing permanent stay under section 243 of
the CA 1965 ought to be considered. (Emphasis added.)

Directors’ right of inspection of company records
[127] Applications for court orders by directors to compel the
companies they serve to grant them access to company documents
appear to be far from rare, in the past year. The previous section 167(3)
of the CA 1965 on the requirement for company records to be open
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for inspection by directors is now enacted in section 246(4) of the
CA 2016. The power of the court to order that the records be open to
inspection by an approved auditor acting for a director is now found
in section 246(8) (previously section 167(6)). There are no amendments
to these provisions.
[128] In the case of Tan Geok Hwa v Centamin Construction & Development
Sdn Bhd & Ors (“Tan Geok Hwa”),41 the High Court granted the orders under
sections 246(4) and (8) and reaffirmed the position that an applicant
director need not show any particular reason for the inspection, and
that in the absence of clear proof to the contrary, it must be assumed
that the director is exercising his right for the benefit of the company.
[129] The case of Tan Geok Hwa also referred to an earlier decision on
the same subject in Dato’ Seri Timor Shah Rafiq v Nautilus Tug & Towage
Sdn Bhd(“Dato’ Seri Timor Shah Rafiq”), 42 where the High Court made
an observation on the relevant provisions in the CA 2016, and stated
as follows:
[17] I should add that these provisions are repeated in the new
Companies Act 2016. They are now contained in the new
section 245. As such, case law authorities, especially local decisions,
some of which will be highlighted herein, would continue to be of
direct relevance when interpreting situations which are subject to
the new Companies Act 2016. The one significant substantive change
introduced in the Companies Act 2016 are the considerably heavier
penalties for contravention of the requirements of section 245. From
a fine of a mere RM5,000 or a term of imprisonment of six months
or both, as stated in section 167(7) of the CA, to a maximum fine
of RM500,000 or a jail term not exceeding three years or to both, as
stipulated in section 245(9) of the Companies Act 2016.

[130] Perhaps more significantly, the High Court in Dato’ Seri Timor
Shah Rafiq also held that the directors’ right to inspect the company
records includes the right to be given copies of the same, following
the Australian case of Edman v Ross.43
[131] The High Court in Dato’ Seri Timor Shah Rafiq clarified the position
in the following manner:
41 [2017] AMEJ 421; [2017] 1 LNS 1761.
42 [2017] 4 AMR 554; [2018] 8 MLJ 394.
43 (1922) 22 SR (NSW) 351.
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[34] Does the same position obtain in this country? The short answer
is in the positive. I cannot but hold that the right for copies is integral
to and intertwined with the very concept of inspection right itself.
Unlike the scope of shareholder’s inspection rights, which is more
restricted, it is a correct statement of law in this country that the right
of a company director to inspect the corporate books and records
and access all company information is virtually absolute. This is not
difficult to appreciate. As directors are tasked with the responsibility
of managing the business and affairs of the company, it is nothing
less than axiomatic that the individual director cannot truly make
his full contribution to the management of the corporate business
unless he or she is given access to the corporation’s books and records.
…
[41] The jurisprudential basis for the directors’ inspection right
therefore equally applies to the right to make copies of the documents
so inspected. The latter is but a subset of the former. As directors have
an unqualified right to examine the corporate books and records of
the company in order not to fall short of the duty of management
imposed by law on them, and to fully perform their directing duties,
which thus require them to be apprised of the policies, business
and affairs of the company, the right to require copies be made and
extended to the directors must necessarily be part of their right of
inspection.

[132] The High Court in Dato’ Seri Timor Shah Rafiq clarified that as the
law firmly recognises that directors stand in a fiduciary relationship to
the company they serve, this virtually unqualified right of inspection
under the statute and common law is manifestly in aid of such principle.
It is nothing but a pre-requisite to the proper discharge of the statutory
and fiduciary duties of good faith, care, skill and diligence.
[133] As such, by virtue of holding the office of a director of a company,
once the director makes a request under section 245 of the CA 2016
(or the common law), for which the director does not need to provide
justification (because the law presumes it to be made in the best
interest of the company), a prima facie demonstration of the director’s
entitlement to the documents has been established. In the event of
refusal by the company, all that a director needs to demonstrate in
order to enforce his inspection right is that he or she is a director of the
company, and that as a director, he or she has demanded inspection,
and that the right has been refused.
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[134] The burden then shifts to the company to rebut the presumption
of the request being in the best interest of the company or made in the
discharge of director’s duties, by showing clear evidence of impropriety
in the director’s purpose or it is unrelated to the discharge of director’s
duties that could justify denial of inspection of the documents, and
with it requests for copies of such documents, as well as the right to
appoint an agent or auditor on behalf of the director to perform the
inspection.
[135] A company which nevertheless insists on refusing the exercise of
such inspection despite not being able to provide clear proof to justify
refusal commits an offence and if convicted runs the risk of being
liable to punishment for the contravention as presently stipulated in
section 245(9) of the CA 2016.
[136] It may be safely stated that, in the absence of clear evidence to
such effect, attempts to restrict such inspection rights will not likely
withstand judicial scrutiny. Otherwise, refusal of inspection and taking
of copies could lead to a corresponding dilution of accountability on
the part of the directors, resulting in what the case of Dato’ Seri Timor
Shah Rafiq describes as an unwarranted and dangerous inroad into the
sacrosanct principle of directors’ duty of management in company law.
[137] The High Court in Dato’ Seri Timor Shah Rafiq even considered
it to be a justified extension of the principle of allowing inspection
rights that such a right be characterised as not merely a right, but even
a duty, especially in circumstances when there are reasons to suspect
that all is not well with the finances of the company. In that situation,
directors, being responsible for the management and well-being of the
company, must surely be responsible to make the necessary inquiries
and to address any deficiencies, in the best interest of the company.
[138] In a recent unreported case, the application for an order was
refused, because there was no evidence that the applicant director was
denied access to the company’s financial records. No less important,
this finding was supported by the fact that the applicant was in fact
an executive director of the company and had been an authorised
signatory of the company’s financial documents, including its audited
financial statements. Thus, since the inspection right is absolute in
the fashion described above, the assistance of the court would not be
justified if there is no violation of the exercise of that right.
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[139] In that same case, the request for an appointment of an auditor
for the applicant director also failed. Although the High Court held
that an application under section 245(8) on auditor appointment need
not be dependent on a successful request under section 245(4) on
inspection rights as the two provisions could operate independently,
the appointment of an auditor for a director is not a right like that of
inspection. The director must establish her case for the need to appoint
an auditor to assist the director under section 245(8). This was found
to be wanting in the case, as no real justification was averred in the
affidavit in support.
Other developments
[140] Other recent decisions of the High Court that have considered the
provisions of the new CA 2016 and further noteworthy developments
in company law in the past year may be stated in a summary fashion
as below:
(i) Section 20 on separate legal entity
[141] This is a new provision which expressly states that a company
incorporated under the Act is a body corporate that shall have legal
personality separate from that of its members. This is of course not
a new concept.
[142] In the case of Chanel v Melwani2 International Sdn Bhd & Ors and
Other Cases,44 in considering whether an individual may be personally
liable for a company’s infringement of a registered trade mark
under section 38(1)(a) of the Trade Marks Act 1976, and the related
query regarding the piercing or lifting of a company’s corporate veil,
the High Court referred to the new section 20(a) of the CA 2016 and
reiterated that a company is a legal person separate from its directors,
shareholders and employees, who should not therefore be personally
liable for the company’s act or omission.
[143] It should also follow that a company is a legal entity which is
distinct from all other companies, including its holding company –
section 4(4) of the CA 2016); its subsidiary – section 4(1), (2) and (3);
its wholly-owned subsidiary – section 6(a) and (b); and its related
company – section 7(a), (b) or (c).
44 [2017] 4 AMR 19; [2017] 6 CLJ 567.

130

Journal of the Malaysian Judiciary

July [2018] JMJ

(ii) Section 491 on orders of release or dissolution
[144] This is the provision governing an application to court for the
release of the liquidator and the dissolution of the company.
[145] In the case of Chin Kim Gan & Anor v Saluran Projek Sdn Bhd,45
the application by the liquidators to be released from their liquidation
responsibilities and for the Director General of Insolvency to be
appointed as liquidator in their place was refused.
[146] The High Court found that the basis for their application, being
an alleged lack of funds rendering it impossible for the liquidators
to complete the liquidation in view of section 519(1) (which states
that a liquidator is not liable to incur any expense unless there are
sufficient assets) was not sufficiently substantiated. The High Court
held that the liquidators must have reasonably exhausted all means
and sources of funding before filing the application, and that if indeed
there are no funds available then the liquidators should proceed to
dissolve the respondent instead of burdening the Director General
of Insolvency to do so.
(iii) Section 230 on approval for fees of directors
[147] This is an entirely new provision introduced by the new
legislation to require payments of fees and benefits to directors of
a public company and of a listed company (and its subsidiaries) to
be approved at a general meeting. In the case of a private company,
the board of directors may if so authorised by the constitution of the
company, approve fees and benefits to its directors. Previously, the
matter was governed by the articles of association of companies and
case law authorities.
[148] In the pre-CA 2016 case of Wong See Yaw & Anor v Bright Packaging
Industry Bhd,46 the High Court affirmed the rule that a director, being
a fiduciary of the company he served did not have a right to be
remunerated merely by virtue of his office, unless provided by the
articles of association of the company or approved by its shareholders.
[149] The High Court in this case referred to the Companies Bill 2015,
in particular clause 230 (1), which has now become section 230(1) of
the CA 2016 (without amendments) and observed thus:
45 [2017] 6 AMR 388.
46 [2016] 1 AMCR 766; [2016] 6 CLJ 465.
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[50] It is of interest and most noteworthy that the law on this very
subject is proposed to be made stricter as well as much clearer if
and when changes to Companies Act 1965, as per the version in the
Companies Bill 2015 made available by the Companies Commission
of Malaysia on its website for public consultation, are passed and
brought into force. Clause 230(1) of the Companies Bill codifies the
common law rule and creates a statutory requirement that directors’
fees must be approved by shareholders at general meeting. This
would mean that in all cases, payments of directors’ fees by public
companies must be approved by shareholders. This also means that
any provisions in the articles of the company authorising payments of
fees would no longer be sufficient to validate such payments without
additionally securing the approval of shareholders at general meeting
(and the Companies Bill also provides that it would no longer be
compulsory for companies to have memorandum and articles of
association). Moreover, the application of the new statutory rule would
not merely be confined to directors’ fees, but especially crucially,
also extend to “any benefits payable to the directors“ which clearly
would encompass allowances and other forms of remuneration which
should rightfully include even any benefits in kind. This suggests in
effect that the details of remuneration of directors, presently required
to be disclosed in the audited financial statements of listed entities,
must now be specifically and separately tabled for approval of
shareholders of the company at general meeting. An infringement
of clause 230(1) is a criminal offence and payments made in the
absence of the requisite shareholders’ approval constitute a debt
due to the company …

(iv) Section 368 on powers of court to restrain proceedings
[150] This is the provision which had its former existence in
sections 176(10) and (10A) of the CA 1965, empowering the court to
protect an on-going proposal on a scheme of arrangement between
the company and its creditors or members by restraining further
proceedings in any action against the company. The provisions
are now set out in section 366 of the CA 2016 on the power of the
court to order compromise or arrangement and in section 368 on the
power to restrain proceedings against the company.
[151] The commercial courts have had to deal with a number of such
applications, generally made on ex parte basis, but there has not been
any reported case on the new provisions thus far. Section 366 is not
entirely new but contains an important change, which concerns the
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threshold required for the approval of the scheme by the creditors
or the members (as the case may be) in the court-convened meeting.
[152] Previously, it was three-fourths of the total number of those
present and voting as well as three-fourth in value of the creditors
or shares held by those present and voting. Under the new section
366(3), however, the pre-requisite on the approval threshold is only
75% of the total value of the creditors. If nothing else, this certainly
promotes greater shareholder and creditor democracy.
[153] Section 368 also contains an amendment, probably a more
significant one, which limits the life of a restraining order to a maximum
of 12 months. This is stated in subsection (2). Section 368 (1) and (2)
read as follows:
(1) If no order has been made or resolution passed for the winding
up of a company and a compromise or arrangement has been
proposed between the company and its creditors or any class of
those creditors, the Court may, in addition to any of its powers, on
the application in a summary way of the company or any member
or creditor of the company, restrain further proceedings in any
action or proceeding against the company except by leave of the
Court and subject to any terms as the Court may impose.
(2) The Court may grant a restraining order under subsection (1) to a
company for a period of not more than three months and the Court may
on the application of the company, extend this period for not more than
nine months if –
(a) 	 the Court is satisfied that there is a proposal for a scheme of
compromise or arrangement between the company and its
creditors or any class of creditors representing at least onehalf in value of all the creditors;
(b) 	 the Court is satisfied that the restraining order is necessary
to enable the company and its creditors to formalise the
scheme of compromise or arrangement for the approval of
the creditors or members under section 366;
(c) 	 a statement of particulars as to the affairs of the company made
up to a date not more than three days before the application
is lodged together with the application; and
(d) 	the Court approves the person nominated by a majority
of the creditors in the application by the company under
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subsection (1) to act as a director or if that person is not
already a director, appoints that person to act as a director
notwithstanding the provisions of this Act or the constitution
of the company. (Emphasis added.)”

[154] Section 368(2) is an important change because under
section 176(10A) of the CA 1965, there was no limit to the number of
extensions that could be given by the court, and even though the period
of 90 days was specified it was qualified by the words “or such longer
period”. In theory, the court could continually grant extensions upon
applications for the same. Section 176(10A) stated:
(10) Where no order has been made or resolution passed for the winding
up of a company and any such compromise or arrangement has
been proposed between the company and its creditors or any class
of those creditors, the Court may, in addition to any of its powers,
on the application in a summary way of the company or of any
member or creditor of the company restrain further proceedings
in any action or proceeding against the company except by leave
of the Court and subject to such terms as the Court imposes.
(10A) The Court may grant a restraining order under subsection (10) to a
company for a period of not more than ninety days or such longer period
as the Court may for good reason allow if and only if –
		 … .
		 (Emphasis added.)

[155] Another related aspect of section 176(10A) of the CA 1965 which
had led to some interpretative difficulty was whether the requirements
of section 176(10A)(a) to (d) must be fulfilled at the stage of the initial
application for the restraining order or only at the time of applying
for an extension. Specifically, the question was whether they must be
met even if the application for restraining order did not exceed the
period of 90 days.
[156] Based on the drafting of section 176(10A), the High Court in
Re PECD Bhd & Anor (No. 2)47 held that the requirements must be
satisfied regardless of the length of period applied for. However, the
earlier High Court case of Jin Lin Wood Industries Sdn Bhd & 3 Ors v

47 [2008] AMEJ 0057; [2008] 10 CLJ 486.
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Mulpha International Bhd,48 affirmed by the Federal Court, decided to
the contrary, in that the four requirements were applicable only if the
application for the restraining order was for a period of more than
90 days. In practice this meant the compliance was necessary only at
the extension application stage.
[157] The new section 368(2) retains the exact four requirements of
section 176(10A)(a) to (d) but the new drafting appears to attempt to
answer this conundrum. Section 368(2) is, as can be seen from the
above, slightly clearer than section 176(10A). But it has yet to achieve
the desired clarity. The requirements in (a) to (d) of section 368(2),
based on its literal reading, could still be construed as conditions to be
fulfilled even for the initial application for not more than three months.
[158] It can no doubt be contended that if the draftsman did not intend
to draw a distinction in terms of compliance with the requirements
vis-a-vis the time period (be it not more than three months or not
more than nine months) there is absolutely no reason to make that
distinction. The law could have easily stated that in all applications,
initial or for extension, and for whatever period of time, those four
requirements must be met. But that was also the situation with the
previous section 176(10A) of the CA 1965.
[159] Whilst there is the argument that the creditors should not be
caught by surprise by the ex parte restraining order, which would thus
necessitate their views being consulted in advance, their nominated
director be identified, and financial information be made available
early to support the initial application for restraining order, there is
also the other view, no less forceful, that the initial period is the very
juncture at which a company under financial distress would most
require immediate protection against their creditors. The logic being,
if their buy-in is mandatory even for the company to seek initial
protection in the first place, creditors averse to any proposed scheme
may jeopardise and dash any hope for protection right from the start,
let alone agree to any possible implementation of the scheme.
[160] Nevertheless, it is worthy of emphasis that the protection in the
form of the restraining order would now only initially last for not more
than three months, after which there is absolutely no disagreement
that any extension application should only be entertained provided
48 [2004] AMEJ 0148; [2004] 1 LNS 432.

July [2018] JMJ

The Companies Act 2016: A Year After – A Digest of Court Rulings

135

the four requirements are met. In addition, very significantly, the
entire lifespan of a restraining order at present cannot extend beyond
twelve months under the CA 2016. Previously, there was no limit on
the lifespan of a restraining order. The law now gives much certainty
to the state of play between the parties.
[161] No doubt the commercial courts will have the opportunity to
clarify the law on this in the near future. As they should, in addressing
the issue of applications for restraining orders vis-à-vis the same
company filed in different High Courts across the country, a practice
that has continued even under the new CA 2016, which does not
contain any provisions for dealing with the same.
[162] There is however a High Court authority in Dynawell Corporation
(M) Sdn Bhd v Universal Trustee (M) Berhad (Proposed Intervener),49
which ruled that where the grounds in support for the restraining
order are similar even though the applicants are ostensibly different
parties, such multiple applications could be held to be an abuse of
the process of the Court.
(v) Whether a winding-up petition can be stayed by an arbitration
agreement
[163] In NFC Labuan Shipleasing I Ltd v Semua Chemical Shipping
Sdn Bhd(“NFC Labuan Shipleasing I Ltd”),50 the High Court held that
a winding-up petition cannot be stayed under section 10 of the
Arbitration Act 2005.
[164] In its analysis, the High Court also considered English and
Australian authorities and ruled that a winding-up petition is not in the
nature of a substantive claim before the court that is contemplated by
section 10 of the Arbitration Act 2005. Section 10 refers to a matter in a
substantive claim. But a winding up process is essentially a proceeding
to wind up for the inability to pay debt, as was argued in this case.
The respondent, in its resistance, needs to only show the debt to be
disputed and to rebut the presumption of insolvency.
[165] The High Court in NFC Labuan Shipleasing I Ltd considered
winding-up proceedings as sui generis and explained that a winding
up petition is not a claim for payment. It is instead a form of a class
49 [2013] 1 LNS 1391.
50 [2017] 5 AMR 611.
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action in the public interest which brings into operation the statutory
regime for realising and distributing the assets of a company for the
benefit of its creditors. This cannot be the objective of having the
alleged dispute referred to arbitration.
[166] As such, it was ruled that a winding-up petition is not a
“proceeding” which is susceptible to a stay pending arbitration under
section 10 of the Arbitration Act 2005. Neither did the petition come
within the ambit of the arbitration clause of the relevant agreement,
rendering it not to be a “matter” which is subject to an arbitration
agreement.
[167] However, the High Court did recognise that the winding up
court continues to have the powers to allow stay under the provisions
of section 221 of the CA 1965 (now section 469 of the CA 2016, as
referred to earlier).
Conclusion
[168] The decisions referred to above represent only a reasonable
fraction of the litigation cases heard by the commercial courts, which
also have to adjudicate on matters grounded on other statutes. A
significant number of the provisions of the CA 2016 are no different
from the previous version to start with, resulting in a similar analysis
of the law in any event.
[169] However, it is hoped that this summary of decisions concerning
the CA 2016 and the manner in which it is presented would provide
useful insights into the recent decisions of the commercial courts
throughout the country, and the judicial thinking behind them. The
reported cases highlighted are also designed to reflect not only the
complexity of commercial litigation, but also the underlying intellectual
rigour that characterises the process of judicial decision making and
reasoning.
[170] This should in turn promote greater understanding of court
decisions, which ought to continuously be subject to critical analysis
by every stakeholder who is interested in the administration of the
law in this country (if not already passionate about the law at the
same time) and in respect of the CA 2016 in particular, as part of the
unremitting process of the orderly development of the law, an integral
feature in a true and functioning democracy.

Anton Piller Order or Anton Pillage*?
by
Justice Datuk Wong Kian Kheong**

A. Introduction
[1] A party in a civil suit may apply to court for an ex parte Anton
Piller order (“APO”) to enter private premises and have access to
private motor vehicles to search for, seize and preserve evidence and
property (which is or may be the subject matter of the suit) for the
purpose of the suit. An ex parte APO may also be granted by the court
to assist the execution of a judgment.1 The importance of the APO
to plaintiffs and judgment creditors cannot be denied. In fact, in the
English Court of Appeal case of Bank Mellat v Nikpour, Donaldson LJ
(as he then was) described the APO as one of the law’s two “nuclear
weapons” (the other is the Mareva injunction).2
[2] This article firstly discusses the jurisdiction of Malaysian courts
to grant ex parte APO, ad interim APO and inter partes APO. This
is followed by a discussion on certain safeguards for defendants to
prevent an abuse of the Anton Piller procedure. Finally, there will be
a discussion on whether a defendant may apply to court to restrain a
plaintiff from adducing at the trial evidence or property obtained by
the execution of an APO which is subsequently set aside by the court.
B. Court’s jurisdiction to grant ex parte APO, ad interim APO and
inter partes APO
[3] The first ex parte APO was granted by Templeman J (as he then
was) in the English High Court case of EMI Ltd & Ors v Pandit3 (“EMI
* The description “Anton Pillage” was used by Hoffmann J (as he then was) in Naf
Naf SA & Anor v Dickens (London) Ltd & Anor [1993] FSR 424 at 427, to describe
evidence obtained by the execution of an ex parte Anton Piller order which has
been subsequently discharged by the court.
** Judge of the High Court of Malaya.
1 In Distributori Automatici Italia SpA v Holford General Trading Co Ltd & Anor [1985]
1 WLR 1066 at 1069 and 1073-1074, Leggatt J (as he then was) granted an ex parte
APO to assist the execution of a judgment.
2 [1985] FSR 87 at 92.
3 [1975] 1 WLR 302.

138

Journal of the Malaysian Judiciary

July [2018] JMJ

Ltd”). According to EMI Ltd, the court has the inherent jurisdiction to
do so.4 Subsequently, in Anton Piller KG v Manufacturing Processes Ltd
& Ors (“Anton Piller”), Lord Denning MR held in the English Court
of Appeal that the rules of court did not provide for the APO and
such an order “must be based on the inherent jurisdiction of the court”.5
[4] The Civil Procedure Act 1997 (“CPA”)6 was introduced in the
United Kingdom (“the UK”). Section 7 of the CPA provides the
statutory jurisdiction for the UK courts to make orders for the
preservation of evidence and property which is or may be the subject
matter of the suit. Rule 25.1(1)(h) of the UK’s Civil Procedure Rules
1998 (“CPR”)7 refers to orders made under s 7 of the CPA as “search
orders”.
[5] In Arthur Anderson & Co v Interfood Sdn Bhd (“Arthur Anderson”),
Richard Malanjum JCA (as he then was) delivered the following
judgment of the Court of Appeal:
21. An Anton Piller order is just another form of injunction albeit unique
in its application. Hence, it is a discretionary relief. It assumed the
name from the decision of the English Court of Appeal in Anton
Piller KG v Manufacturing Processes Ltd [1976] Ch 55; [1976] 1 All
ER 779 (CA). This doctrine entered into our legal corpus through
para 6 of the Schedule to the Courts of Judicature Act 1964 in the
same way as mareva injunction did. (See Zainal Abidin bin Haji
Abdul Rahman v Century Hotel Sdn Bhd [1982] 1 MLJ 260).8

[6] Based on Arthur Anderson, s 25(2) of the Courts of Judicature Act
1964 (“CJA”) and paragraph 6 of the Schedule to the CJA provide a
statutory basis for the court to grant ex parte APO, ad interim
APO and inter partes APO. Section 25(2) and the relevant part of
paragraph 6 read as follows:

4 Ibid, at p 305.
5 [1976] 1 Ch 55 at 61. Lord Denning MR’s judgment in Anton Piller has been
concurred by Ormrod and Shaw LJJ at pp 61 and 62. In Solid Gold Publishers Sdn
Bhd v Chan Wee Ho & Ors [1998] 4 AMR 3277 at 3282; [1998] 5 CLJ 735 at 738,
Suriyadi Halim Omar J (as he then was) held that the court has the inherent
power to grant an APO.
6 1997, c 12.
7 1998 No. 3132 (L.17).
8 [2005] 2 AMR 650; [2005] 6 MLJ 239 at [21].
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25. Powers of the High Court
(1) …
(2) Without prejudice to the generality of subsection (1) the High
Court shall have the additional powers set out in the Schedule:
		 Provided that all such powers shall be exercised in accordance
with any written law or rules of court relating to the same.
Schedule
6. Preservation of property
		 Power to provide for the interim preservation of property the
subject matter of any cause or matter … by injunction …

[7] A second statutory basis for Malaysian courts to grant ex parte
APO, ad interim APO and inter partes APO is Order 29 rule 1 of the
Rules of Court 2012 (“RC”). The relevant part of Order 29 rule 1(1) of
the RC provides as follows:
An application for the grant of an injunction may be made by any
party to a cause or matter before or after the trial of the cause or
matter, … .

In Motor Sports International Ltd (Servants or Agents at Federal Territory
of Labuan) & Ors v Delcont (M) Sdn Bhd (“Motor Sports International”),
Gopal Sri Ram JCA (as he then was) decided as follows in the Court
of Appeal: 		
The provisions of Order 29 r 1(2A) were introduced by amendment in
order to ensure that ex parte injunctions of any sort were not granted
willy-nilly, but only in cases where they were truly called for. In
order to ensure that the policy behind the introduction of r 1(2A)
is not defeated, High Courts must demand strict compliance with
its terms. More so, when the relief applied for is in the nature of a
Mareva or an Anton Piller type of injunction because of the incalculable
harm and damage that may be caused to a defendant by the grant
of either of these orders.9

9 [1996] 2 AMR 2313 at 2318; [1996] 2 MLJ 605 at 611. This part of the Court of
Appeal’s judgment in Motor Sports International has been adopted in Arthur
Anderson, see n 8 above at [48].

140

Journal of the Malaysian Judiciary

July [2018] JMJ

[8] In GMX Associates Pte Ltd & Anor v Lee Yew Pooi10 (“GMX
Associates”) and N-Visio Sdn Bhd v Horizon Multimedia Sdn Bhd &
Ors11 (“N-Visio”), the High Court has held that the then applicable
Order 29 rule 1(2B) of the Rules of the High Court 1980 (“RHC”) did
not apply to the APO. I am of the respectful view that GMX Associates
and N-Visio should be read with caution because according to the
Court of Appeal’s decisions in Motor Sports International12 and Arthur
Anderson,13 the then applicable Order 29 rule 1 of the RHC applied
to the APO.
[9] There is a third statutory basis for Malaysian courts to grant
ex parte APO, ad interim APO and inter partes APO, namely s 51(1)
of the Specific Relief Act 1950 (“SRA”).14 Section 51(1) of the SRA
reads as follows:
51. Temporary and perpetual injunctions
(1) Temporary injunctions are such as are to continue until a
specified time, or until the further order of the court. They
may be granted at any period of a suit, and are regulated by
the law relating to civil procedure.

[10] In view of the three statutory bases above for Malaysian courts
to grant ex parte APO, ad interim APO and inter partes APO, there
is no need to resort to the court’s inherent jurisdiction.15
[11] A plaintiff must apply ex parte for an APO because its purpose
may be defeated if notice of such an application is given to the
defendant.16 In cases of urgency, Order 29 rule 1(2) of the RC allows
an application for APO to be made ex parte.17
10
11
12
13
14

[1999] 1 AMR 125 at 128; [1998] 5 CLJ 245 at 247.
[2010] 3 CLJ 585 at [18] to [20].
See n 9 above.
See n 8 above.
Pentamaster Instrumentation Sdn Bhd v QAV Technologies Sdn Bhd [2017] 1 AMR
356; [2017] 11 MLJ 233 at [18(2)]; Sigma Glove Industries Sdn Bhd & Ors v Ong Chin
Kok & Anor [2017] AMEJ 1522; [2018] 3 CLJ 405 at [7(3)(a)].
15 Permodalan MBF Sdn Bhd v Tan Sri Datuk Seri Hamzah bin Abu Samah & Ors [1988]
1 MLJ 178 at 181; Majlis Agama Islam Selangor v Bong Boon Chen & Ors [2009] 6
MLJ 307 at [28].
16 Lord Denning MR’s judgment in Anton Piller, see n 5 above at p 61; Expanded
Metal Manufacturing Pte Ltd & Anor v Expanded Metal Co Ltd [1995] 1 SLR(R) 57
at [20] and [21].
17 Sigma Glove Industries, see n 14 above at [7(4)].
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[12] After the court has granted an ex parte APO, when the plaintiff’s
inter partes application for APO is heard for the first time in the
defendant’s presence, the court has the jurisdiction to grant an
ad interim APO pending the disposal of the inter partes APO
application.18
[13] The High Court decided in N-Visio that if an ex parte APO has
been fully executed, there is no necessity for a hearing of the inter partes
APO application.19 The decision in N-Visio was based on the previous
Order 29 rule 1 of the RHC, which has no provision equivalent to
Order 29 rule 1(2BA) of the RC. According to Order 29 rule 1(2BA) of
the RC, an ex parte APO must be served within seven days from the
date of the ex parte APO and the court “when granting the [ex parte
APO] must fix a date to hear” the inter partes APO application within
14 days from the date of the ex parte APO. Accordingly, under
Order 29 rule 1(2BA) of the RC it is a mandatory requirement for the
court to fix a hearing date for the inter partes APO application.
[14] After the court has granted an ex parte APO, the defendant
may apply to set aside the ex parte APO.20 If the court sets aside an
ex parte APO on a ground other than the plaintiff’s failure to fulfil one
of the “substantive requirements”21 (e.g. due to the plaintiff’s failure
to disclose a material fact), the court has the jurisdiction to grant an
inter partes APO (provided all the requirements and safeguards for the
court to exercise its discretion to grant an inter partes APO have been
satisfied by the plaintiff).22 In Wah Loong (Jelapang) Tin Mine Sdn Bhd
v Chia Ngen Yiok, Abdoolcader J (as he then was) decided as follows
in the High Court:
Indeed it is settled law that when such an injunction is either refused
or dissolved, as the case may be, on the grounds that material facts
had not been disclosed, the plaintiff nonetheless does not become
anathema for all purposes but may, if he wishes, make application
de novo.23
18 Pentamaster Instrumentation, see n 14 above at [20] to [22].
19 See n 11 above at [25] to [32], [38] and [40].
20 Order 32 r 6 of the RC empowers the court to set aside any ex parte order;
Pentamaster Instrumentation, see n 14 above at [40(1)].
21 See sub-paragraph 16(1) below.
22 Wah Loong (Jelapang) Tin Mine Sdn Bhd v Chia Ngen Yiok [1975] 2 MLJ 109 at 112;
Pentamaster Instrumentation, see n 14 above at [48].
23 Ibid.

142

Journal of the Malaysian Judiciary

July [2018] JMJ

C. Safeguards for defendants
[15] In view of the draconian nature of the APO, both Order 29
rule 1 of the RC and case law have provided certain requirements and
safeguards to ensure there is no abuse of the Anton Piller procedure.
In the UK, the safeguards are provided in case law and “Practice
Direction 25A – Interim Injunctions” [“PD (UK)”]. In Singapore, the
Supreme Court Practice Directions (Part IV, paragraphs 41, 42 and
42A) [“PD (Singapore)”] regulate search orders. In Arthur Anderson, the
Court of Appeal referred to the then applicable Practice Directions in
the UK and Singapore.24 It was decided in Arthur Anderson as follows:
21. … And when adopting and applying this doctrine our courts at
all levels have consistently ensured that the elements of the doctrine
as enunciated by the English courts are complied with. (See Lian
Keow Sdn Bhd v C Paramiothi & Anor [1982] 1 MLJ 217; Aspatra Sdn
Bhd v Bank Bumiputra Malaysia Bhd & Anor [1987] 1 MLJ 97; Makonka
Electronic Sdn Bhd v Electrical Industry Workers’ Union & Ors (HC)).
There is therefore no question of adopting the doctrine less the
necessary prerequisites to be satisfied before granting such a
relief. In fact, this aspect of the doctrine is not contested by the
respondent. What is being questioned is the applicability in this
country of the requirements or guidelines housed in the English
Practice Direction 1994 pertaining to the contents and execution of
an Anton Piller order.
22. It cannot be disputed that currently in Malaysia there is no Practice
Direction issued ipsissima verba of the English Practice Direction
1994 or the Singapore Supreme Court Practice Direction No. 1 of
1995. And such absence has triggered observations from some of
our judges. (See Larut Consolidated Bhd & Anor v Khoo Ee Bee & Ors
[1997] 5 MLJ 77). Perhaps for the enhancement of the applicability
of the doctrine in this country the Rules Committee should seriously
consider adopting the path taken by the other jurisdictions.
23. Notwithstanding, it should not be assumed that in Malaysia a
successful applicant for an Anton Piller order is at liberty to formulate
his own contents and mode of execution of the order granted. That
is because even before the issuance of the 1994 Practice Direction

24 See n 8 above at [22].
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the English courts had embedded guidelines and safeguards when
granting such relief. …
…
25. In turn, our courts when accepting the doctrine had in fact
ensured that such guidelines and safeguards incorporated in those
highly persuasive decisions were followed. That is plain common
sense. Otherwise it would be like arming an applicant with “one
of the law’s two ‘nuclear’ weapons” per Donaldson LJ (as he then
was) in Bank Mellat v Nikpour [1985] FSR 87 at p 90 to be used at his
whims and fancies. …
26. Hence, in this country even with the absence of any Practice
Direction the application and execution of an Anton Piller order is
subject to stringent requirements, guidelines and safeguards. In
other words any departure would be contrary to the common law
of Malaysia as such point has already been well established.25

[16] I will highlight certain safeguards, though they are not exhaustive,
as follows:
(1) a plaintiff should satisfy the court regarding all the five substantive
requirements as follows:
(a) the plaintiff has an extremely strong prima facie case
against a defendant (“extremely strong prima facie case
requirement”);26
(b) if an ex parte APO is not granted, the plaintiff would suffer
very serious damage;27
(c) the evidence or property in question (“relevant evidence/
property”) is in the defendant’s possession;28
(d) there is a “real possibility” that the defendant may:

25 Ibid, at [21] to [23], [25] and [26].
26 Ormrod LJ’s judgment in Anton Piller, see n 5 above at p 62; Arthur Anderson, see
n 8 above at [31(a)].
27 Anton Piller, see n 5 above at p 62; Arthur Anderson, see n 8 above at [31(b)] and
[36].
28 Ibid Anton Piller; Ibid Arthur Anderson, at [31(c)], [33] and [34].
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(i) destroy,29 dissipate30 or conceal31 relevant evidence/
property; or
(ii) remove relevant evidence/property out of the jurisdiction
of Malaysian courts32 (“risk of destruction requirement”);
and
(e) the effect of the APO should not be disproportionate to its
legitimate object (“proportionality requirement”);33
(2) the plaintiff should disclose all material facts in the ex parte
application (“disclosure requirement”);34
(3) the plaintiff should not misrepresent or mislead the court
regarding the ex parte application (“duty not to mislead”);35
(4) the ex parte APO should contain a paragraph which informs the
defendant that the defendant may:
(a) seek legal advice (which should be done forthwith by the
defendant);36 and

29 Ibid Anton Piller; Ibid Arthur Anderson, at [31(c)].
30 GMX Associates, see n 10 above at pp 130–131 (AMR); p 249 (CLJ); Sigma Glove
Industries, see n 14 above at [7(5)(d)(i)].
31 Sigma Glove Industries, see n 14 above at [7(5)(d)(ii); Thomas Bingham MR’s
judgment in the Court of Appeal case of Process Development Ltd v Hogg [1996]
FSR 45 at 52.
32 Ibid Sigma Glove Industries, at [7(5)(d)(iii)].
33 Asian Corporate Services (SEA) Pte Ltd v Eastwest Management Ltd (Singapore Branch)
[2006] 1 SLR(R) 901 at [14] and [35]; Sigma Glove Industries, see n 14 above at
[7(5)(e)].
34 Arthur Anderson, see n 8 above at [39] to [41]; Makonka Electronic Sdn Bhd v
Electrical Industry Workers’ Union & Ors [1997] 4 AMR 3173 at 3178; Apparatech
(M) Sdn Bhd v Ng Hock Chong & Anor [2006] 2 MLJ 61 at [42] and [43]; Pentamaster
Instrumentation, see n 14 above at [40] and [41]; Sigma Glove Industries, see n 14
above at [8] to [10].
35 Ibid Apparatech; PMK Rajah v Worldwide Commodities Sdn Bhd & Ors [1985] 1 MLJ
86 at 87; Columbia Picture Industries Inc & Ors v Robinson & Ors [1987] 1 Ch 38
at 79.
36 Makonka Electronic, see n 34 above at pp 3178-3179; Dillon LJ’s judgment in the
English Court of Appeal in Booker McConnell plc & Anor v Plascow & Ors [1985]
RPC 425 at 442; Universal Thermosensors Ltd v Hibben & Ors [1992] 3 All ER 257 at
275. Universal Thermosensors has been followed in Arthur Anderson, see n 8 above
at [23]; PD (UK), para 7.4(4)(a).
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(b) apply to court to vary or set aside the ex parte APO37
(“requirements regarding contents of APO”);
(5) an independent and experienced solicitor, who is not from the
firm of solicitors acting for a plaintiff (“supervising solicitor”),
should be appointed by the plaintiff38 to, among others:
(a) serve and explain the ex parte APO in everyday language to
the defendant and any person who has possession, control
or custody of the private premises or private vehicles to be
searched;39
(b) supervise the entry, search and seizure of the relevant
evidence/property;40 and
(c) prepare and file in court a written report regarding the
execution of the ex parte APO (“supervising solicitor’s
report”) and shall serve the supervising solicitor’s report on
the solicitors for the plaintiff and defendant.41
		 Where the supervising solicitor is a man and the private
premises is likely to be occupied by an unaccompanied
woman, at least one of the persons named in the ex parte
APO must be a woman and must accompany the supervising
solicitor.42
		 The above safeguards regarding the execution of APO will
be referred subsequently in this article as requirements
regarding the execution of APO;
(6) according to Order 29 rule 1(3) of the RC, an ex parte APO can
only be granted before the issue of the originating process where
37 Ibid Booker McConnell plc at p 442; Columbia Picture Industries, see n 35 above at
p 71; PD (UK), para 7.4(4)(a); PD (Singapore), Appendix A, Form 6, para (e).
38 Universal Thermosensors, see n 36 above at p 276; Arthur Anderson, see n 8 above
at [28].
39 Ibid Universal Thermosensors; PD (UK), para 7.4(4); PD (Singapore), Appendix A,
Form 6, para (b).
40 Makonka Electronic, see n 34 above at p 3179; Universal Thermosensors, see n 36
above at p 276; PD (UK), paras 7.5(6) and (13); PD (Singapore), Part IV, para 42(7).
41 Universal Thermosensors, see n 36 above at p 276.
42 Ibid, at p 275; PD (UK), para 7.4(5); PD (Singapore), Part IV, para 42(7)(b).
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the case is one of urgency. If an ex parte APO is granted before
the issue of the originating process and if the originating process
is not issued within two days of the granting of the ex parte APO
or such other period as the court thinks fit, the court shall, on an
application by the defendant, discharge the ex parte APO;43
(7) the affidavit in support of an ex parte APO application
(“supporting affidavit”) must comply with all the requirements
stated in Order 29 rule 1(2A)(a)–(g) of the RC.44 In accordance
with Order 29 rule 1(2) of the RC, the supporting affidavit should
state the urgent nature of the APO application which justifies it
to be made ex parte;45
(8) the plaintiff should give the following undertakings to court
(“plaintiff’s undertakings”):
(a) an undertaking to pay damages to the defendant regarding
any loss or damage suffered by the defendant arising from
the execution of the ex parte APO (“undertaking as to
damages”);46 and
(b) an undertaking, without the leave of court:
(i) not to use any information, document or property
obtained from the execution of the ex parte APO for any
purpose, except for the purposes of the suit in question;47
and
(ii) not to inform any person regarding the present case
except for the purposes of the case48 (“undertaking of
confidentiality”);
(9) the supervising solicitor should give, among others, the
following undertakings to court (“supervising solicitor’s
undertakings”):

43
44
45
46

Order 29 rule 1(3)(b) RC.
Arthur Anderson, see n 8 above at [45] and [46].
Ibid, at [47].
Makonka Electronic, see n 34 above at p 3179; Booker McConnell plc, see n 36 above
at p 442; Columbia Picture Industries, see n 35 above at p 74.
47 Ibid Makonka Electronic; Process Development, see n 31 above at pp 48 and 51-52.
48 PD (UK), para 7.11, example of search order (Sch C, para 4).
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(a) undertaking of confidentiality;49 and
(b) an undertaking to prepare and file in court the supervising
solicitor’s report and shall serve it on the solicitors for the
plaintiff and defendant;50 and
(10) an ex parte APO only has effect for 21 days from the day it is
granted.51 The plaintiff must serve an ex parte APO within seven
days from the date of the ex parte APO and when the court grants
the ex parte APO, the court must fix a date for the hearing of the
inter partes APO application within 14 days from the date of the
ex parte APO.52
[17] I am of the view that the substantive requirements should be
distinguished from the following requirements, i.e. other requirements:
(1) the disclosure requirement;
(2) the duty not to mislead;
(3) requirements regarding contents of APO;
(4) requirements regarding execution of APO;
(5) requirements of Order 29 rule 1(2), (2A)(a)–(g), (2B), (2BA) and
(3) of the RC (“procedural requirements”);
(6) plaintiff’s undertakings; and
(7) supervising solicitor’s undertakings.
[18] If any one of the substantive requirements is not fulfilled by a
plaintiff, I am of the following view:
(1) the court should not exercise its discretion to grant an ex parte
APO;
(2) if an ex parte APO has been given by the court, upon an application
by a defendant, the court should exercise its discretion to set
aside the entire ex parte APO;53 and
49
50
51
52
53

Ibid (Sch E, para 4).
Ibid (Sch E, para 5).
Order 29 r 1(2B) of the RC.
Order 29 r 1(2BA) of the RC.
Sigma Glove Industries, see n 14 above at [16] and [17(1)].

148

Journal of the Malaysian Judiciary

July [2018] JMJ

(3) the court should not exercise its discretion to grant an inter partes
APO.54
The above view is premised on the ground that the substantive
requirements are provided by case law to ensure that the Anton Piller
procedure is not abused by plaintiffs so as to cause an injustice to
defendants.
[19] If all the substantive requirements are fulfilled by a plaintiff
but if one or more of the other requirements are not satisfied by the
plaintiff, I am of the view that the court still has a discretion to grant
an ex parte APO, ad interim APO and/or an inter partes APO provided
that it is in the interest of justice for the court to do so. If there is any
loss or damage caused to the defendant due to the execution of the
ex parte APO and:
(1) if the ex parte APO is subsequently set aside;55 and/or
(2) if the defendant is successful after the trial56
		 (“the two scenarios”)
the defendant may enforce the undertaking as to damages. In the two
scenarios, the court may even exercise its discretion to grant exemplary
damages to the defendant.57
D. Extremely strong prima facie case requirement
[20] In Anton Piller, Ormrod LJ decided that to persuade the court to
exercise its discretion to grant an ex parte APO, a plaintiff has to fulfil
the extremely strong prima facie case requirement.58
[21] In the first reported Malaysian High Court case on ex parte
APO, Lian Keow Sdn Bhd v C Paramjothy & Anor, Yusof Abdul Rashid J
only required the plaintiff to show a “strong prima facie case” against

54 Ibid, at [20].
55 Pentamaster Instrumentation, see n 14 above at [59]; Sigma Glove Industries, see
n 14 above at [18].
56 Doretti Resources Sdn Bhd v Fitters Marketing Sdn Bhd & Ors [2017] AMEJ 0671;
[2017] 5 MLRH 1 at [69].
57 Ibid, at [70]; Solid Gold Publishers, see n 5 above at p 3291 (AMR); p 746 (CLJ);
Columbia Picture Industries, see n 35 above at p 87.
58 See n 5 above at p 62.
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a defendant.59 In the High Court case of Apparatech (M) Sdn Bhd v Ng
Hock Chong & Anor (“Apparatech”), Abdul Malik Ishak J (as he then
was) required a “very strong prima facie case”.60
[22] The extremely strong prima facie case requirement has been
accepted by our Court of Appeal in Arthur Anderson.61 In Singapore,
the Court of Appeal has also applied the extremely strong prima
facie case requirement for the granting of an ex parte APO.62 In Lock
International plc v Beswick & Ors (“Lock International plc”), Hoffmann J (as
he then was) held that the conditions of an APO laid down in Anton
Piller have not been “relaxed” by subsequent decisions of the English
Court of Appeal.63
[23] In view of the draconian nature of an ex parte APO, I am of
the respectful opinion that the extremely strong prima facie case
requirement should be strictly applied.64 Otherwise, there may be
abuses of the ex parte Anton Piller procedure when plaintiffs cannot
satisfy the extremely strong prima facie case requirement. In any event,
as a matter of stare decisis, the Court of Appeal’s decision in Arthur
Anderson regarding the extremely strong prima facie case requirement
is a binding legal precedent (until the Federal Court decides otherwise).
[24] In an application by a defendant to discharge an ex parte APO on
the ground that the Extremely Strong Prima Facie Case Requirement
has not been met by the plaintiff, the court may consider evidence
and property obtained by the plaintiff in the execution of the ex parte
APO (“yield of APO”). In the English Court of Appeal case of WEA
Records Ltd v Visions Channel 4 Ltd & Ors, Sir Donaldson MR decided
as follows:
In the instant case the Anton Piller order is spent in the sense that it
has been executed. However, the defendants seek to go back to the
beginning of the action saying that, regardless of whether the fruits
of the order are such as to show that it was abundantly justified, the
59
60
61
62

[1982] 1 MLJ 217 at 219.
[2006] 2 MLJ 61 at [28].
See n 8 above at [31(a)].
Computerland Corp v Yew Seng Computers Pte Ltd [1991] 2 SLR 247; Asian Corporate
Services, see n 33 above at [14].
63 [1989] 1 WLR 1268 at 1280.
64 N-Visio, see n 11 above at [22]; Sigma Glove Industries, see n 14 above at [7(5)(a)]
and [16].
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judge had insufficient material to justify his action at the ex parte
stage. They therefore invite us to set the ex parte order aside and to
order the return of the affidavits to the two personal defendants and
the seized material to the defendants’ solicitors.
I regard this as wholly absurd. The courts are concerned with the
administration of justice, not with playing a game of snakes and
ladders. If it were now clear that the defendants had suffered any
injustice by the making of the order, taking account of all relevant
evidence including the affidavits of the personal defendants and the
fruits of the search, the defendants would have their remedy in the
counter-undertaking as to damages.65

E. Whether plaintiff may suffer very serious damage if ex parte APO
is not granted
[25] According to Ormrod LJ in Anton Piller, a plaintiff must satisfy
the court that if an ex parte APO is not granted the plaintiff may suffer
very serious damage, actual or potential.66 This pre-requisite for the
court to grant an ex parte APO has been accepted in Arthur Anderson.67
[26] In the Singapore High Court case of BP Singapore Pte Ltd v Quek
Chin Thean & Ors, (“BP Singapore”) Lai Siu Chiu J explained that the
plaintiff must meet this requirement by showing that if an ex parte
APO is not granted, the plaintiff may suffer very serious “procedural
damage” (“loss of relevant evidence”) or very serious “substantive
damage” (“loss of relevant property”).68 Lai Siu Chiu J held as follows:
43. It can be seen from the above cases that search orders can be
employed for various purposes. It is thus necessary to consider
the objective of the search order in each particular case in relation
to the nature of the damage which the plaintiff would suffer if the
subject matter of the search order was destroyed. Hence, if the
search order is simply to preserve evidence for trial, the damage
which the plaintiff has to show would be of the procedural nature,
in that he would not be able to establish his claim if the defendant
destroyed the incriminating items. On the other hand, if the search
order is taken out to prevent the defendant from destroying the
65 [1983] 1 WLR 721 at 727-728; Dunn LJ’s judgment in WEA Records, ibid, at
p 728-729; Lock International, see n 63 above at p 1284.
66 See n 5 above at p 62.
67 See n 8 above, at [31(b)].
68 [2011] 2 SLR 541 at [36]-[45]; Sigma Glove Industries, see n 14 above at [7(5)(b)].

July [2018] JMJ

Anton Piller Order or Anton Pillage?

151

plaintiff’s property or transferring it to third parties, the plaintiff
must show that it would suffer serious substantive damage if its
property was destroyed or transferred.69

F. Risk of destruction requirement
[27] A plaintiff must satisfy the court that there is a “real possibility”
that the defendant may destroy relevant evidence.70 Alternatively,
a plaintiff may persuade the court to grant an ex parte APO on the
ground that the defendant may commit any one of the following acts:
(1) the destruction or dissipation of relevant property;
(2) the concealment of relevant evidence/property; or
(3) the removal of relevant evidence/property from the jurisdiction
of Malaysian courts.71
[28] In Apparatech, the High Court held that the risk of destruction
requirement had not been fulfilled because “the plaintiff had offered
no evidence to show that the defendants would or had the intention of
destroying the essential evidence”.72 The risk of destruction requirement
was not satisfied by the plaintiffs in Pentamaster Instrumentation Sdn
Bhd v QAV Technologies Sdn Bhd73 (“Pentamaster Instrumentation”) and
Sigma Glove Industries Sdn Bhd & Ors v Ong Chin Kok & Anor (“Sigma
Glove Industries”).74
[29] The following English cases have explained the risk of destruction
requirement:
(1) In Booker McConnell plc & Anor v Plascow & Ors , Dillon LJ decided
as follows:
		The phrase “a real possibility” is to be contrasted with the
extravagant fears which seem to afflict all plaintiffs who have
complaints of breach of confidence, breach of copyright or
passing off. Where the production and delivery up of documents
is in question, the courts have always proceeded, justifiably,
69
70
71
72
73
74

Ibid, at [43].
Anton Piller, see n 5 above at p 62.
Sigma Glove Industries, see n 14 above at [7(5)(d)].
See n 34 above at [50].
[2017] 1 AMR 356; [2017] 11 MLJ 233 at [50] and [51].
[2017] AMEJ 1522; [2018] 3 CLJ 405 at [20(2)].
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on the basis that the overwhelming majority of people in this
country will comply with the court’s order, and that defendants
will therefore comply with orders to for example, produce and
deliver up documents without it being necessary to empower the
plaintiffs’ solicitors to search the defendant’s premises.75; and

(2) Hoffmann J held as follows in Lock International plc:
		 The fact that there is overwhelming evidence that the defendant
has behaved wrongfully in his commercial relationships does not
necessarily justify an Anton Piller order. People whose commercial
morality allows them to take a list of the customers with whom
they were in contact while employed will not necessarily disobey
an order of the court requiring them to deliver it up. Not everyone
who is misusing confidential information will destroy documents
in the face of a court order requiring him to preserve them.76

[30] The risk of destruction requirement has been applied in the
following cases in Singapore:
(1) In Computerland Corp v Yew Seng Computers Pte Ltd, LP Thean JA
delivered the following judgment in the Court of Appeal:
		 Reverting to the instant case, we are in agreement with the learned
judge that the appellants on the evidence produced before the
court were not entitled to the two Anton Piller orders which
they had obtained. In the lengthy affidavit affirmed by Michael
A McConnell on 16 May 1985, which was the affidavit relied
upon in the application for the Anton Piller orders, there was no
evidence that there was a “grave danger” or “real possibility”
that the respondents would or might destroy any documents and
other evidence in their possession. Nor did it show any dishonest
conduct on the part of Tan or other director of the respondents in
charge of the matter. It was evident that the parties were engaged
in ongoing disputes for some years, and there was no suggestion
that in relation to these disputes the respondents had at any stage
destroyed or threatened to destroy any documents or records.
In that affidavit, Michael A McConnell alleged breaches of the
agreement by the respondents and in particular the respondents’
underpayment of royalties, their under-reporting of sales, their
75 See n 36 above at p 441.
76 See n 63 above at p 1281.
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failure to furnish accounts, and their refusal to allow the appellants’
accountant access to the accounting records of the respondents
or to allow an audit. All such breaches of the agreement are, as
the learned judge said, not synonymous with dishonesty and
are no indication of any intention on the part of the respondents
to destroy any evidence and thus frustrate the whole process of
justice. The fact that the respondents had thus behaved wrongfully
in their commercial relationship with the appellants, assuming
that what was alleged by Michael A McConnell was substantially
true, does not necessarily justify the granting of an Anton Piller
order.77;

(2) LP Thean JA decided as follows in the Court of Appeal case of
Bengawan Solo Pte Ltd & Anor v Season Confectionary Co Pte Ltd:
		 There was no evidence adduced by the respondents to show that
unless an Anton Piller order was granted there would have been
grave danger or real risk that the evidence which they required
to pursue the claim would be destroyed or dissipated by the
appellants and that justice would be thwarted.78;

(3) In Nikkomann Co Pte Ltd & Ors v Yulean Trading Pte Ltd (“Nikkomann
Co”), Warren LH Khoo J delivered the following judgment in the
Court of Appeal:
		 Appellants’ counsel, citing Ormrod LJ’s judgment in Anton
Piller KG v Manufacturing Processes Ltd & Ors [1976] 1 All ER 779,
submitted that there was no evidence that there was a possibility
that the appellants might destroy incriminating documents before
any application inter partes could be made.
		
We can dispose of this argument quite shortly. The appellants’
conduct in relation to the execution of the joint venture, which
we have referred to more than once, was sufficient to give rise
to concern that they might try to cover their trails by putting
incriminating documents out of Yulean’s reach. In such matters,
it would be unreasonable to expect direct evidence. The court is
justified in drawing inferences from the demonstrated propensity
of a party.79;

77 [1991] 2 SLR 247 at 255-256.
78 [1994] 1 SLR 617 at 624.
79 [1992] 2 SLR 980 at 995.

154

Journal of the Malaysian Judiciary

July [2018] JMJ

(4) Nikkomann Co has been followed in Asian Corporate Services (SEA)
Pte Ltd v Eastwest Management Ltd (Singapore Branch) (“Asian
Corporate Services”).80 It was held by Chao Hick Tin JA in Asian
Corporate Services as follows:
30. In this regard, we are reminded by what this court stated in
Nikkomann Co Pte Ltd v Yulean Trading Pte Ltd [1992] 2 SLR
980 at 995, [69] in relation to the question of likelihood by a
party destroying evidence where that party had reason to
cover its trails: …
31. In our judgment, there is sufficient evidence to hold that there
was a real risk that the respondent would destroy evidence
which is not in its favour or which would show wrongdoing
by its directors, namely, Merrin and his wife. The result of
the execution of the AP Order demonstrated that the issue
of the AP Order was amply warranted: the appellant’s client
lists and client account payment vouchers were found in the
respondent’s possession.
…
34. Instead we think the following passage of Oliver LJ in Dunlop
Holdings Ltd and Dunlop Ltd v Staravia Ltd [1982] Com LR 3
at 3 is germane:
		 “[I]t has certainly become customary to infer the probability
of disappearance or destruction of evidence where it is
clearly established on the evidence before the court that
the defendant is engaged in a nefarious activity which
renders it likely that he is an untrustworthy person. It
is seldom that one can get cogent or actual evidence of a
threat to destroy material or documents, so it is necessary
for it to be inferred from the evidence which is before the
court.81;”

(5) In the Court of Appeal case of Expanded Metal Manufacturing Pte
Ltd & Anor v Expanded Metal Co Ltd, LP Thean JA explained as
follows:
27. … The real question here is whether there was any evidence
from which the court can properly draw an inference that the
80 [2006] 1 SLR(R) 901.
81 See n 33 above at [30], [31] and [34].
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appellants had the propensity to destroy or dissipate material
evidence. We agree that the matters relied upon, if proved,
showed cogently that the appellants had knowingly used the
respondents’ trade mark “Hy-Rib” and have passed off their
goods as those of the respondents. But, it does not follow that
by reason of these acts the appellants had the propensity to
destroy or dissipate evidence for the trial.82; and

(6) Lai Siu Chiu J decided as follows in BP Singapore:
[51] On the evidence before me, I did not think the defendants’ conduct
was nefarious enough to suggest that there was a real possibility
of them destroying documents. I was fortified in my decision by
the fact that the plaintiff itself had recognised in its pleadings and
affidavits that the defendants were respected individuals with clean
disciplinary records throughout their employment with the plaintiff.
It was improbable that all of them could have been transformed
overnight into dishonest individuals with a propensity to destroy
relevant evidence. …
…
[53] Foo admitted to deleting the two documents but claimed that
this was done inadvertently. I did not believe him. I had pointed
out to his counsel that it was impossible for anyone to inadvertently
delete specific files from a computer because the person would have
had to select the file in question and give the command for it to be
deleted. Even after such a command had been given, there would be
a prompt by the computer asking the person to confirm his decision.
The more likely story was that Foo had panicked after the execution
of the search order and had attempted to dispose of the remaining
files in his possession which might incriminate him. I took a very
dim view of his actions. This was as clear an example as there could
be of a defendant’s propensity to destroy relevant evidence.
…
[55] Consequently, it did not lie in Foo’s mouth to argue that the
search order should be set aside when his conduct showed he was
capable of destroying evidence. A court is entitled to take into account
not only prior but also ex post facto events in deciding whether the

82 See n 16 above at [27].
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requirements for a search order have been met for the purposes of
an application to set aside the search order.
…
[57] … A plaintiff taking out a search order only needs to show a
real possibility that the evidence crucial to his case will be destroyed.
He need not show that the defendant has already destroyed such
evidence. In the present case, Foo’s act of deleting the two documents
demonstrated a real possibility that he might destroy other documents
which would have irremediably prejudiced the plaintiff’s claim
against him. …83

G. Proportionality requirement
[31] Hoffmann J first alluded to the proportionality requirement in
Lock International plc as follows:
Even in cases in which the plaintiff has strong evidence that an
employee has taken what is undoubtedly specific confidential
information, such as a list of customers, the court must employ a
graduated response. To borrow a useful concept from the jurisprudence
of the European Community, there must be proportionality between
the perceived threat to the plaintiff’s rights and the remedy granted.84

[32] In UK, following concerns regarding abuses of the Anton
Piller procedure, the Judges’ Council set up a Committee of Judges
to prepare a report, “Anton Piller Orders: A Consultation Paper”
(“Staughton Committee Report”).85 The Staughton Committee Report
has recommended the proportionality requirement as follows:
The harm likely to be caused by the execution of the Anton Piller Order
to the respondent and his business affairs must not be excessive or
out of proportion to the legitimate object of the order … the court
will still have to weigh in the balance the plaintiff’s need for the order
against the injustice to the respondent in making the order ex parte
without any opportunity for the respondent to be heard. The judge
who hears the application for the order should keep in mind that,
in as much as audi alteram partem is a requirement of natural justice,

83 See n 68 above at [51], [53], [55] and [57].
84 See n 63 above at p 1281.
85 Lord Chancellor’s Department, November 1992.
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the making of an ex parte mandatory order always risks injustice to
the absent and unheard respondent.

[33] The proportionality requirement has been accepted in Asian
Corporate Services86 and Sigma Glove Industries.87 In Sigma Glove Industries,
an inter partes APO application was refused on, among others, the
following ground:
20(3) [I]f this court were to grant an inter partes APO, its effect would
be wholly disproportionate to its legitimate object. Firstly, an
inter partes APO would enable the Plaintiffs to embark on a
“fishing expedition” to obtain evidence to bolster this suit when
the plaintiffs had failed to specify the confidential information
and had chosen not to enter the defendants’ premises to search
for and to seize relevant evidence. Secondly, the second defendant
has its own trade secrets and other confidential information.
An inter partes APO may be unjust to the second defendant by
compelling the second defendant to disclose its own confidential
information to its competitors, the plaintiffs.”88

H. Disclosure requirement
[34] In any ex parte application to court, the applicant has a duty to
disclose all material facts.89
[35] A fact is material and should be disclosed to the court in an
ex parte application if the court should consider such a fact in deciding the
ex parte application (“test of materiality”).90 The test of materiality is
an objective one91 and has been applied in Pentamaster Instrumentation92
and Sigma Glove Industries.93
86
87
88
89
90

91
92
93

See n 33 above at [35] and [36].
See n 14 above at [7(5)(e)] and [20(3)].
See n 14 above at [20(3)].
E.g. Cozens-Hardy MR’s judgment in the English Court of Appeal in R v
Kensington Income Tax Commissioners [1917] 1 KB 486 at 504-505.
Ralph Gibson LJ’s judgment in the English Court of Appeal in Brink’s Mat Ltd v
Elcombe & Ors [1988] 3 All ER 188 at 192; Tay Long Kee Impex Pte Ltd v Tan Beng
Huway (t/a Sin Kwang Wah) [2002] 2 SLR 750 at [21]; The Vasiliy Golovnin [2008] 4
SLR 994 at [85] and [86].
The Vasiliy Golovnin, ibid, at [87]; Pentamaster Instrumentation, see n 14 above at
[40(3)(b)].
See n 14 above at [40(3)] and [41].
See n 14 above at [8].
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[36] In accordance with the disclosure requirement and based on the
test of materiality, a plaintiff has the duty to disclose in an ex parte
APO application all material facts which –
(1) the plaintiff has actual knowledge of; and
(2) the plaintiff would have known if the plaintiff has made proper
inquiries.94 The extent of inquiries which a plaintiff should make
would depend on the particular facts and circumstances of the
case in question.95
[37] In The Vasiliy Golovnin, VK Rajah JA held in the Singapore Court
of Appeal that the scope of a plaintiff’s disclosure in an ex parte
application should be reasonable in the given circumstances of the
case in question and is “a matter of common sense”.96
[38] The following cases are relevant regarding the contents of the
supporting affidavit:
(1) Scott J decided in Columbia Picture Industries Inc & Ors v Robinson
& Ors as follows:
		 … the nature of Anton Piller orders requires that the affidavits
in support of applications for them ought to err on the side of
excessive disclosure. In the case of material falling into the grey
area of possible relevance, the judge, not the plaintiffs’ solicitors,
should be the judge of relevance97; and

(2) It was held in The Vasiliy Golovnin as follows:
91. It should also be pointed out that mere disclosure of material
facts without more or devoid of the proper context is in itself
plainly insufficient to constitute full and frank disclosure; …
94. … all material facts should be fairly stated in the affidavit, and
it is not open to a plaintiff to say that it has fulfilled its duty to
make full and frank disclosure because the relevant facts can
be distilled somewhat from somewhere in the voluminous
exhibits filed. In short, in the words of Bingham J in Siporex
94 Brink’s Mat Ltd, see n 90 above at p 192; Tay Long Kee Impex Pte Ltd, see n 90
above at [21]; The Vasiliy Golovnin, see n 90 above at [86] and [88]; Pentamaster
Instrumentation, see n 14 above at [42].
95 Tay Long Kee Impex Pte Ltd, see n 90 above at [21].
96 [2008] 4 SLR 994 at [90].
97 [1987] 1 Ch 38 at 77; The Vasiliy Golovnin, see n 90 above at [88].
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Trade SA v Comdel Commodities Ltd [1986] 2 Lloyd’s Rep 428
at 437, the applicant must “identify the crucial points for and
against the application, and not rely on general statements
and the mere exhibiting of numerous documents”.98

[39] With regard to how a plaintiff’s counsel should disclose all
material facts at the hearing of the ex parte APO application, the
following cases are helpful:
(1) In Bakmawar Sdn Bhd v Malayan Banking Bhd, Siti Norma Yaakob J
(as she then was) decided as follows in the High Court:
		
It is true that the defendant’s letter was exhibited to the plaintiff’s
ex parte application but it is incumbent upon the plaintiff on an ex
parte application of this nature not only to make full disclosures
but also to draw attention to all relevant factors so as not to
mislead the court into making an order that it would not have
necessarily made. Had my attention been drawn to the fact that
the second limb of the interim injunction was no longer necessary
as the Biro had already been informed of the plaintiff’s account,
I would not have granted the order.99; and

(2) according to The Vasiliy Golovnin:
		 94. …, it is for the applicant’s counsel, in his or her presentation
of the material facts, to draw the judge’s attention to the relevant
papers, and it is not sufficient to produce exhibits which contain
the papers if no specific reference is made to them; a failure to
refer to material documents is a failure to disclose (Mark SW
Hoyle, Freezing and Search Orders (Informa, 4th Ed, 2006) at
para 5.18). …100

[40] If it is shown that the plaintiff has failed to disclose a material
fact in an application by a defendant to set aside an ex parte APO,
the court still has a discretion not to set aside the ex parte APO. The
Court of Appeal decided as follows in Arthur Anderson:
42. Hence, we would say that the failure to disclose the existence of
the discovery order arising from Lau’s suit would tantamount to
a failure to make a full and frank disclosure of a relevant material
fact at the ex parte stage. While generally such failure would be
98 See n 90 above at [91] and [94].
99 [1992] 1 MLJ 67 at 72.
100 See n 90 above at [94].
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a ground to set aside any ex parte order granted, it is not so in
all cases. It depends on the facts and circumstances of each case.
(See: Tan Guan Eng & Anor v Ng Kweng Hee & Ors [1992] 1 MLJ
487 following the view expressed by Sir Nicolas Browne-Wilkinson
VC in Dormeuil Freres SA & Anor v Nicolian International (Textiles)
Ltd [1988] 3 All ER 197; [1988] 1 WLR 1362).101

[41] The following cases illustrate how the court would exercise its
discretion regarding an ex parte APO when the plaintiff has been
guilty of not disclosing a material fact to the court:
(1) In Bank Mellat, Lord Denning MR held as follows:
		 It is not for every omission that the injunction will be automatically
discharged. A locus poenitentiae may sometimes be afforded: …102;
and

(2) In the Singapore High Court case of Dynacast (S) Pte Ltd v Lim
Meng Siang & Ors (“Dynacast”), Chao Hick Tin JC (as he then
was) decided as follows:
9. The first ground of objection relates to the words “it has
come to my knowledge yesterday” and “I have also come to
know” in para 14 of Mr Wilson’s affidavit. Counsel for the
defendants submitted that by not disclosing the source of that
information there was a lack of full and frank disclosure of
a material fact on the part of the plaintiffs and following the
decision of the Court of Appeal in R v General Commissioners
of Income Tax for Kensington [1917] 1 KB 486, the interim order
should be discharged without going into the merits. Counsel
also cited to me Thermax v Schott Industrial Glass [1981] FSR 289
which extended the principle to a situation where the failure
to disclose was due to an error of judgment rather than to a
deliberate attempt to mislead.
10. However, the rigour of this principle has in recent years
been tempered in a number of cases, e.g. Lloyds Bowmaker v
Britannia Arrow Holdings plc [1988] 3 All ER 178 and Brink’sMAT v Elcombe [1988] 3 All ER 188. These authorities led Sir
Nicolas Browne-Wilkinson VC in Dormeuil Freres SA v Nicolian
101 See n 8 above at [42].
102 See n 2 above at p 90.
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International (Textiles) [1988] 3 All ER 197 to clarify the principle
established in the earlier cases thus at 199:
“ It is a basic principle, applicable to all ex parte applications,
that a plaintiff seeking ex parte relief must make full
disclosure to the court of all facts which are material to the
exercise of the court’s discretion whether or not to grant
the relief. If such disclosure is not made by the plaintiff, the
court may discharge the ex parte injunction on that ground
alone. But if, in the circumstances existing when the matter
comes before the court inter partes, justice requires an order
either continuing the ex parte injunction or the grant of a
fresh injunction, such an order can be made notwithstanding
the earlier failure of the plaintiff to make such disclosure.
Moreover, there is authority that, contrary to the law as it
was originally laid down, there is no absolute right to have
an ex parte order obtained without due disclosure set aside;
there is a discretion in the court whether to do so or not.”
11. Of course that discretion, as Balcombe LJ stated in Brink’s-MAT
[1988] 3 All ER 188 at p 194, is one to be exercised sparingly.
The original non-disclosure must be innocent. All three
members of the Court of Appeal in Brink’s-MAT [1988] 3 All
ER 188 defined an innocent non-disclosure as one where there
was no intention to omit or withhold information which was
thought to be material.103

[42] Even if the court exercises its discretion to set aside an ex parte
APO, the court may still exercise its discretion to grant an inter partes
APO when a plaintiff has fulfilled all the substantive requirements
and it is just to do so.104
I. Procedural requirements
[43] In Arthur Anderson, the Court of Appeal set aside the ex parte
APO due to, among others, the plaintiff company’s failure to comply
with procedural requirements.105 According to the Court of Appeal
in Arthur Anderson:
103 [1989] 2 SLR(R) 226 at [9] to [11].
104 Pentamaster Instrumentation, see n 14 above at [48]; Sigma Glove Industries, see n
14 above at [19].
105 See n 8 above at [46] and [48].
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46. … we agree with the learned counsel for the appellant that the
respondent had failed to satisfy the prerequisites of Order 29 r 1(2A)
of the RHC.
…
48. Accordingly, we were and are satisfied that there was a blatant
failure to observe the provisions of Order 29 of the RHC which left
this court with no choice but to set aside the said Order.106

[44] In considering the effect of a breach of any one or more of the
procedural requirements, I am of the view that the court should also
bear in mind the following provisions in the RC:
(1) Order 1A of the RC (the court shall have regard to the “overriding
interest of justice”);107
(2) Order 2 rule 1(2) of the RC (the RC constitutes a procedural code
which is subject to the overriding objective of enabling the court
to deal with cases justly);108 and
(3) whether any breach of the procedural requirements is curable
under Order 2 rule 1(1) and (3) of the RC.109
J. Admissibility of yield of APO at trial
[45] This is a discussion on whether a defendant may restrain the
plaintiff from adducing the yield of APO at the trial of the suit when
the court has:
(1) set aside the ex parte APO;
(2) set aside the ad interim APO; and/or
(3) refused to grant an inter partes APO pending the disposal of the
suit.
[46] My research is unable to reveal any Malaysian case which has
decided the question above.
106 Ibid.
107 Arthur Anderson, see n 8 above at [15]; Sigma Glove Industries, see n 14 above at
[7(5)(f)].
108 Ranjeet Singh Sidhu & Anor v Zavarco plc & Ors [2015] AMEJ 1720; [2016] 2 CLJ
975 at [38(c)] and [57(b)].
109 Sigma Glove Industries, see n 14 above at [7(5)(f)].
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[47] When an ex parte APO is set aside in Singapore, the following
cases have ordered the yield of APO be kept in safe custody (by the
parties or their solicitors) for the purpose of trial:
(1) In Dynacast, Chao Hick Tin JC ordered as follows:
		 27. … In the premises, I would order that the Anton Piller order
be discharged. …
		 28. For the record I would state that counsel for the defendants
gave this court an undertaking that, if the interim order were
discharged, the articles and documents returned would be kept
by him in safe custody until trial. It seems to me that that should
be sufficient to safeguard the position of both parties until trial.110;
and

(2) In BP Singapore, Lai Siu Chiu J set aside the search order against
all defendants (except for the third defendant).111 It was decided
in BP Singapore as follows:
		[75] … The defendants’ solicitors already had a complete set of
the copies and images of the items seized from all the defendants
(including Foo [third defendant]) and any relevant evidence
should be discovered by the plaintiff through the normal discovery
process.112

[48] In UK, the first relevant case is the Court of Appeal’s decision in
Helliwell & Ors v Piggott-Sims113 (“Helliwell”). In Helliwell, evidence had
been obtained against a defendant by way of execution of an APO by
the plaintiffs. The defendant did not apply to set aside the APO. During
trial, the defendant objected to the admissibility of yield of APO on
the ground that the yield of APO had been unlawfully obtained by
the plaintiffs. Lord Denning MR decided as follows:
In our present case a full Anton Piller order was made at the end of
1977 by Fox J. That order was implemented and, as a result, quite a
number of documents and other material were found and became
available to the plaintiffs in the cause. No application was made to
discharge that order, or anything of that kind. The case has come
110
111
112
113

See n 103 above at [27] and [28].
See n 68 above at [69].
Ibid, at [75].
[1980] FSR 356.
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on for trial now before Whitford J. for final determination. In the
course of the case the plaintiffs propose to put in evidence which
has been obtained as a result of the full Anton Piller order. Objection
was made to a lot of that evidence being given because, it was said,
in the light of the recent decision in Rank Film case in the Court of
Appeal, some portions of the evidence were unlawfully obtained.
In those circumstances, it is said that the judge ought not to admit
it now. He had a discretion to refuse to admit it. Furthermore, he
refused to adjourn the case. He said that he was going to admit it,
and that he would go on with the case. Mr Vivian Price appeals from
that decision to this court.
It seems to me that there is a very short answer to it. Assuming for a
moment that the full order ought not to have been made in the first
place in 1977, nevertheless it has been implemented. The evidence is
available in the hands of the plaintiffs for them to give in evidence.
I do not think that the judge has any discretion to refuse to admit it
in evidence.
I know that in criminal cases the judge may have a discretion. That
is shown by Kuruma v R [1955] AC 197. But so far as civil cases are
concerned, it seems to me that the judge has no discretion. The
evidence is relevant and admissible. The judge cannot refuse it on the
ground that it may have been unlawfully obtained in the beginning.
I do not say that it was unlawfully obtained. It was obtained under
an Anton Piller order which was not appealed against. But, even if it
was unlawfully obtained, nevertheless the judge is right to admit it
in evidence and to go on with the case as he proposes to do.114

[49] In Lock International plc, the APO had been discharged and
Hoffmann J decided as follows:
I shall order that the Anton Piller order be discharged, that the
defendants have leave to proceed to an inquiry before the master
on the cross-undertaking in damages and that all copies retained by
the plaintiff or its advisers of the documents, computer records and
prototypes seized under the order be returned to the defendants. I
shall not make any order restricting the use in these proceedings of
documents already exhibited to affidavits but I shall hear submissions
on whether access to any such exhibits should be restricted.115
114 Ibid, at p 356-357.
115 See n 63 above at pp 1285-1286.
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[50] Despite Helliwell and Lock International plc, Hoffmann J in Naf Naf
SA & Anor v Dickens (London) Ltd (“Naf Naf”) granted an injunction to
restrain the plaintiffs from using at the trial evidence obtained as a
result of an improperly obtained APO (the plaintiffs did not disclose
a material fact).116 In Naf Naf, the High Court followed a decision of
the Court of Appeal of Hong Kong (“HK”) in Guess? Inc & Ors v Lee
Seck Moa & Ors (“Guess? Inc”).117 According to Hoffmann J in Naf Naf:There is no English case in which this jurisdiction has been employed
to restrain the use of information derived from a discharged Anton
Piller order but such an order was made by the Court of Appeal of
Hong Kong in Guess? Inc v Lee Seck Moa [1987] FSR 125 where the court
relied upon Warner J’s decision as illustrating the principle which
they were applying. It appeared to the court particularly appropriate
to use their jurisdiction in a case in which the Anton Piller order had
been obtained by non-disclosure. …
The Hong Kong Court of Appeal said that in the exercise of the
discretion it was necessary to balance various factors. One was the
seriousness of the non-disclosure. Another was the effect which a
prohibition on the use of the information might have upon the court’s
ability to do justice in the particular case. Another was the practicality
of requiring a party not to make use of information which he had
obtained and obviously could not eliminate from his mind.
Accordingly it seems to me that such a discretion is well established
and I must consider how it is to be used in this case. …
I must next consider whether such an order would seriously affect the
ability of the court to do justice in these proceedings. As the Court of
Appeal in Hong Kong pointed out, there may be cases in which the
result of the execution of the order, even though wrongly obtained,
is to reveal such iniquity on the part of the defendant that it would
be contrary to the public interest to allow it to remain concealed. I
am not satisfied that this comes anywhere near being such a case. …
For those reasons I think that in principle an order restraining the
plaintiff from using the information obtained as a result of the Anton
Piller ought to be made.118
116 [1993] FSR 424 at 425–427.
117 [1987] FSR 125.
118 See n 116 above at pp 427, 428 and 429.
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[51] The material facts of Guess? Inc are as follows:
(1) in HK’s High Court, the plaintiffs had first obtained an ex parte
APO (“ first APO”) and an interlocutory restraining injunction
(“first interlocutory restraining injunction”) in an action for,
among others, copyright infringement;
(2) the defendants applied successfully to the High Court to discharge
the first APO and first interlocutory restraining injunction on the
following two grounds:
(a) there had been a substantial and serious non-disclosure of
relevant facts by the plaintiffs; and
(b) the evidence did not support the inference of a real possibility
that documents or things would be destroyed by the
defendants;
(3) the plaintiffs subsequently applied for a second APO (“second
APO”) and a second interlocutory injunction to restrain only the
seventh defendant (“seventh defendant”) from, among others,
manufacturing and trading in garments which could infringe
the plaintiffs’ copyright (“second interlocutory restraining
injunction”); and
(4) the High Court rejected the application for a second APO but
granted the second interlocutory restraining injunction. In
granting the second interlocutory restraining injunction, the
High Court took into account the “yield” from the first APO.
The Court of Appeal of HK allowed the appeal by the seventh defendant
and set aside the second interlocutory restraining injunction. Derek
Cons VP decided as follows:
It must have been obvious to everyone that, should the defendants
succeed in having the Anton Piller order discharged, they would ask
the judge, as indeed they did, to lay aside all the evidence that had
been obtained thereby.
The judge made no finding that the non-disclosure by the plaintiffs
was deliberate in the sense that it was done for improper motives,
what Mr Aldous has characterised as “wilful non-disclosure.” And
certainly there is no suggestion that those whom the plaintiffs had
instructed were parties to any such conduct. But even though the
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rights of an absent party have been innocently infringed by reason
of non-disclosure the courts must not lightly allow another to keep
the benefit thereof. And where the non-disclosure has been, as in this
instance, both serious and substantial, the court should allow it only
if there are good and compelling reasons. With respect to the judge,
the reasons on which he relied fall far short of that standard, and we
ourselves are unable to find others. In our view the yield ought not
to have been taken into his consideration.119

[52] I am of the following view:
(1) Guess? Inc only decided that the court should not consider the
yield of the first APO in deciding the plaintiffs’ application for
a second interlocutory restraining injunction (due to the setting
aside of the first APO). Guess? Inc did not consider the issue
of whether the court may restrain a plaintiff from adducing as
evidence at the trial the yield of the first APO after the first APO
has been set aside;
(2) If an ex parte APO or ad interim APO has been set aside and
the court refuses to grant an inter partes APO, the yield of APO
may or may not have been illegally obtained by the plaintiff
(depending on the reasons for the court’s decision). Even if the
yield of APO has been illegally obtained by a plaintiff but it is
a “fact in issue”120 or a “relevant fact”121 within the meaning of
s 3 of the Evidence Act 1950 (“EA”), the court has no discretion
but to admit the yield of APO at the trial (pursuant to s 5 of the
EA).122 I rely on the following cases:
(a) In the High Court case of Wako Merchant Bank (Singapore)
Ltd v Lim Lean Heng & Ors, Abdul Aziz J (as he then was)
decided as follows:
119 See n 117 above at p 132.
120 A “fact in issue” is defined in s 3 of the EA as “any fact from which, either by itself or
in connection with other facts, the existence, non-existence, nature or extent of any right,
liability or disability asserted or denied in any suit or proceeding necessarily follows”.
121 According to s 3 of the EA, “one fact is said to be relevant to another when the one
is connected with the other in any of the ways referred to in the provisions of [the EA]
relating to the relevancy of facts”.
122 Section 5 of the EA (Evidence may be given in any suit or proceeding of the existence
or non-existence of every fact in issue and of such other facts as are hereinafter declared
to be relevant, and of no others).
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		 The plaintiff have come to court for a Mareva injunction
with evidence that is admissible in law of the existence
and particulars of the bank accounts and that is true,
notwithstanding that it may be an offence against s 97 to
have obtained or disclosed it and notwithstanding that those
sections are aimed at protecting the secrecy of those accounts.
I think it would be unconscionable to bar the plaintiff from
the relief sought on the ground of any wrongdoing in the
obtaining of the evidence. The facts and truth about those
accounts were there, and it was only a matter of uncovering
the truth. It would be unconscionable to allow the defendants
to defeat the plaintiff’s application on the ground that they
had obtained the truth by – assuming such to be the case –
foul means. Truth is supreme and must prevail. I rule that the
principle of clean hands does not prevail in the circumstances
of this case. The principle is irrelevant and the defendants
cannot be given leave to cross-examine the private investigator
and the managing director for the purpose of showing that
the plaintiff have not come to court with clean hands.123;

(b) It was held in Tenaga Nasional Bhd v Api-Api Aquaculture Sdn
Bhd as follows:
		 Even if there are alleged illegalities in this case, the alleged
illegalities do not exclude the evidence obtained by the
plaintiff’s team from the premises. This is due to the following
reasons:
(a) as discussed above, the relevancy and admissibility of
evidence is governed by the EA and not by reason of
breach of any law. In other words, the EA does not provide
for a rejection of evidence on the ground that the party
tendering the evidence has breached a particular law, be
it a substantive or procedural …124; and

(c) the English Court of Appeal’s judgment in Helliwell;125

123 [2000] 3 AMR 3160 at 3170–3171; [2000] 3 MLJ 401 at 409–410. The High Court’s
decision in Wako Merchant Bank has been affirmed by the Court of Appeal in Lim
Lean Heng v Wako Merchant Bank (Singapore) Ltd & Other Appeals [2004] 4 AMR
264; [2004] 3 CLJ 9.
124 [2015] 3 AMR 811 at [56(a)].
125 See n 113 above.
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(3) If illegally obtained yield of APO constitutes a “fact in issue” or is
a “relevant fact” under s 3 of the EA, the court should not restrain
a plaintiff from adducing the yield of APO as evidence at the trial.
This is to enable the court to decide the civil suit in the interest
of justice. Furthermore, if a plaintiff has wrongfully obtained an
APO and the APO is set aside by the court, the defendant has
the recourse of claiming compensatory and exemplary damages
from the plaintiff;126
(4) In criminal proceedings in Malaysia which involve life and liberty,
illegally obtained evidence (except for confession from an accused
person) is admissible if such evidence is relevant to the case in
question.127 If illegally obtained yield of APO is not admissible
in civil cases, this will create an unjustifiable distinction between
civil and criminal proceedings; and
(5) The present position in UK is governed by rule 32.1 of the CPR
which provides as follows:
32.1 Power of court to control evidence
(1) 	 The court may control the evidence by giving directions
as to –
(a) the issues on which it requires evidence;
(b) the nature of the evidence which it requires to decide
those issues; and
(c) the way in which the evidence is to be placed before
the court.
(2) The court may use its power under this rule to exclude
evidence that would otherwise be admissible.
(3) 	 The court may limit cross-examination.

According to rule 32.1(2) of the CPR, the UK courts have the discretion
to exclude illegally obtained evidence.128 Malaysia has no statutory
126 See paragraph 19 above.
127 See e.g., the Supreme Court’s judgment in Ramli bin Kechik v Public Prosecutor
[1986] 2 MLJ 33 at 38; the Court of Appeal’s decision in Public Prosecutor v Dato’
Seri Anwar Ibrahim [2014] 3 AMR 220; [2014] 4 CLJ 162 at [89] and [90].
128 See e.g., Lord Neuberger MR’s judgment in the Court of Appeal in Imerman v
Tchenguiz & Ors [2011] Fam 116 at [171].
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provision which is equivalent to rule 32.1(2) of the CPR. Accordingly,
UK cases based on rule 32.1(2) of the CPR do not apply in Malaysia
to exclude the yield of APO from being adduced as evidence at the
trial of the case in question (provided that the yield of APO is relevant
to the case).
K. Plea for incorporation of substantive requirements in RC
[53] As stated above, except for procedural requirements, the other
safeguards (in particular, the substantive requirements) are not
provided in our RC and Practice Directions. In Arthur Andersen,
the Court of Appeal proposed for the Rules Committee to consider
adopting the Practice Directions of the UK and Singapore.129 In view of
the draconian nature of the APO, I end this article with the hope that:
(1) All the substantive requirements should be provided in the RC
and not in a Practice Direction; and
(2) The other requirements (except for procedural requirements)
should be provided in a Practice Direction.

129 See n 8 above at [22].

Back to the Future:
The 2017 Amendments of Power to Divide
Matrimonial Assets
by
Professor Leong Wai Kum*

A. Overview
[1] The law of division of matrimonial assets upon divorce or
judicial separation in Malaysia was created when the Law Reform
(Marriage and Divorce) Act (“LRMDA”) 19761 added this area to
family law through section 76 “Power for court to order division of
matrimonial assets”. This area of law is entirely statutory, in origin,
as there is no common law equivalent, whether in 1976 or now. For
this reason it is critical to examine why section 76 was enacted. It is
only by appreciating the underlying philosophy which moved the
creation of this law that a better interpretation of section 76 is more
likely to emerge. The process of its enactment is examined in Part B
of this article.
[2] Section 76 was amended in 2017, although the amendments are
not yet in force.2 The amendments will, in effect, substantively bring
section 76 back to the provision which was proposed by the Royal
Commission on Non-Muslim Marriage and Divorce Laws3 which
submitted its report to the Yang di-Pertuan Agong on November 15,
1971.

* Faculty of Law, National University of Singapore. The writer is a member of the
Panel of Referees of the Journal. She can be reached at lawlwk@nus.edu.sg.
1 Act 164 of 1976 wef March 1, 1982 see PU(B) 73/1982.
2 By Act A1546 of 2017 that received the Royal Assent on October 9, 2017. Section 1(2),
not unusual in family law legislation, provides that the Act comes into operation
“on a date to be appointed by the Minister by notification in the Gazette”.
3 See Report of the Royal Commission on Non-Muslim Marriage and Divorce Laws
1971 (Malaysia: Jabatan Chetak Kerajaan, Kuala Lumpur, 1972) that appended
its proposed Law Reform (Marriage and Divorce) Bill 1972 including its s 73
“Power for court to order division of matrimonial assets”.
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[3] The author applauds the 2017 amendments to section 764 and
hopes the changes will be brought into force soon. Parts C and D of
this article discuss why the amendments, and therefore the provision
as proposed in 1971, are superior to the provision enacted in 1976.
[4] The courts have done their best with the pre-amendment
section 76. The amendments will consolidate their best decisions of
a somewhat problematically-worded provision.
[5] Section 76 is a novel statutory provision within a legal system that
traces its genealogy to the common law tradition among legal systems.
Its underlying philosophy is sound. It empowers the courts to achieve
a measure of equality in the economic status of the spouses as they
exit their marital partnership. It is timely to correct any infelicities of
expression within the provision.
[6] Part D of this article makes a number of suggestions as to how
properties that are subject to the power in section 76 can be identified.
[7] This article, in discussing the improvements that the 2017
amendments bring to section 76, suggests that the law of division of
matrimonial assets in Malaysia is set to go back to the past to set up
a better stage for the future.
Section 76 as amended in 2017
[8] When the 2017 amendments are put into force, section 76 of the
LRMDA reads:
(1) The court shall have power, when granting a decree of divorce
or judicial separation, to order the division between the parties
of any assets acquired by them during the marriage or the sale
of any such assets and the division between the parties of the
proceeds of sale.
(2) In exercising the power conferred by subsection (1) the court shall
have regard to –
(a) the extent of the contributions made by each party in money,
property or work towards the acquiring of the assets or
payment of expenses for the benefit of the family;

4 Act A1546 of 2017, s 6 “Amendment of section 76”.

July [2018] JMJ

Back to the Future:
The 2017 Amendments of Power to Divide Matrimonial Assets

173

(aa) the extent of the contributions made by the other party who
did not acquire the assets to the welfare of the family by
looking after the home or caring for the family;
(b) any debts owing by either party which were contracted for
their joint benefit;
(c) the needs of the minor children, if any, of the marriage;
(d) the duration of the marriage,
		 and subject to those considerations, the court shall incline towards
equality of division.
(3) – (deleted)
(4) – (deleted)
(5) For the purposes of this section, references to assets acquired
during a marriage include assets owned before the marriage by
one party which have been substantially improved during the
marriage by the other party or by their joint efforts.

The provision proposed in 1971
[9] The Royal Commission on Non-Muslim Marriage and Divorce
Laws had proposed this provision almost half a century ago in 1971:
(1) The court shall have power, when granting a decree of divorce
or judicial separation, to order the division between the parties
of any assets acquired by them during the marriage by their joint
efforts or the sale of any such assets and the division between the
parties of the proceeds of sale.
(2) In exercising the power conferred by subsection (1) of this section
the court shall have regard to –
(a) the extent of the contributions made by each party in money,
property or work towards the acquiring of the assets;
(b) any debts owing by either party which were contracted for
their joint benefit;
(c) the needs of the minor children, if any, of the marriage;
		 and subject to those considerations, the court shall incline towards
equality of division.
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(3) For the purposes of this section, references to assets acquired
during a marriage include assets owned before the marriage by
one party which have been substantially improved during the
marriage by the other party or by their joint efforts.

Post-2017 section 76 amendment and proposed original provision
substantively similar
[10] The amended section 76 is substantively similar to the provision
proposed in 1971. The following points of comparison may be noted.
[11] The amended section 76 no longer segregates properties that
are “matrimonial asset” into what, prior to the amendments, used to
be two separate groups, viz. those which had been acquired by the
“joint efforts” of the spouses from those which had been acquired
by the “sole effort” of one spouse. In other words, which spouse
actually paid for the acquisition of the property ceases to be of such
significance as to require the “matrimonial asset” to be segregated as
before the amendment. This is as it should be by “deferred community
of property”, which the discussion below will reveal as the philosophy
underlying the provision.
[12] It follows, naturally, with the ending of such segregation of
“matrimonial assets” into two separate groups that there is only one
directive to the court, in the amended section 76 , of how to divide
the matrimonial assets. The singular directive is that the court should
bear all relevant considerations in mind and then, “the court shall
incline towards equality of division”. What used to be the directive
to the court, of the other group of matrimonial assets which had been
acquired by the sole effort of one spouse, viz. the court should make all
relevant considerations and then, “the court may divide the assets …
in such proportions as the court thinks reasonable; but in any case the
party by whose effort the assets were acquired shall receive a greater
proportion”, is no more law. This too is as it should be by “deferred
community of property”.
[13] The amended section 76 providing one reference to all properties
which are “matrimonial assets” and a singular directive to the court
to incline towards equality of division are significant improvements
to the law.
[14] The other changes to be made to section 76 are relatively less
significant although none detracts from the improvements achieved.
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The amended section 76 will no longer carry the phrase “by their joint
efforts” in subsection (1) in referring to properties that are “matrimonial
assets”. While this deletion makes sense as the previous subsection (3)
referring to properties that are “matrimonial assets” but which were
acquired by the sole effort of one spouse is deleted, the author suggests
that the deletion of “by their joint efforts” is relatively insignificant.
It would not have made much difference if the phrase “by their joint
efforts” was retained as long as there is no alternative to this.
[15] The author also suggests that the addition to the considerations
in subsection (2) that a court should make, by paragraph “(aa)”, “the
extent of the contributions made by the other party who did not acquire
the assets to the welfare of the family by looking after the home or
caring for the family”, may be useful only as clarification. The addition
serves only as a reminder of the underlying purpose of bestowing
this power to the courts upon the award of a decree of divorce or
judicial separation. Even if this factor was not specifically added,
there is every reason for the court to consider such contribution from
either or both spouses towards enriching their marital partnership.
Deleting the segregation of properties that are “matrimonial assets”
into those acquired by the spouses’ “joint efforts” and those acquired
by the “sole effort of one party” and, thus, omitting the apparently
alternative directive to leave only the directive to “incline towards
equality of division” will, by itself, mandate consideration of such
contribution.
[16] In summary, the amended section 76 will rectify the infelicities
of expression in the original provision. These infelicities have been
exposed before, as will be discussed below. We need to begin the
discussion at the point of enactment of section 76.
B. Process of enactment of section 76 and its equivalent in
Singapore
[17] This has been traced in detail before by a learned academic
writing on the process of enactment of a similar provision to create
the law of division of matrimonial assets in Singapore.5 The author
need only summarise what the learned academic found.

5 BC Crown “Property division on dissolution of marriage” (1988) 30 Mal LR
34-61.
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Malaysian Royal Commission on Non-Muslim Marriage and
Divorce Laws 1971 proposed power based upon deferred community
of property
[18] The Royal Commission on Non-Muslim Marriage and Divorce
Laws had appended a draft bill to its 1971 report, of which section
73 “Power for court to order division of matrimonial assets” read as
quoted above. The bill was introduced on December 4, 1972 to the
Malaysian Parliament, which appointed a Joint Select Committee to
consider it. However, Parliament was dissolved on July 31, 1974 before
the Committee could complete its task.
[19] It was the Joint Select Committee that revised the proposed
provision to add what became enacted as section 76 of the LRMDA,
which contained subsections (3) and (4). The Explanatory Statement to
the revised Law Reform (Marriage and Divorce ) Bill 1975 explained
the addition of these sub-sections (that would subsequently prove to
be problematic) thus:6
The Select Committee recommended that the Court be given similar
power to order division of assets acquired by the sole effort of one
party having regard to the extent of the contributions made by the
other party to the welfare of the family looking after the home or
caring for the family.

[20] As it turned out, it was the provision revised by the Joint Select
Committee which became enacted as the original section 76 LRMDA.
[21] The learned academic further traced the source of inspiration
of the Royal Commission on Non-Muslim Marriage and Divorce
Laws when it proposed the provision in its draft bill. His research
led him from the Explanatory Statement to the draft bill, which
rather unhelpfully suggested the provision followed the “(English)
Matrimonial Proceedings and Property Act 1970”7 (given that this was
substantively different), to8 “the body of the report itself, where it is
stated that ‘wide provisions have been introduced for the division of
matrimonial assets … in line with the recommendations of the Kenya
Commission’.”

6 Ibid, at p 38.
7 Ibid, at pp 39-40.
8 Ibid, at pp 40-41.
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[22] The learned academic, to his credit, followed this trail to reveal
that the Kenyan Commission on the Law of Marriage and Divorce
19689 had proposed a provision that inspired the Malaysian Royal
Commission on Non-Muslim Marriage and Divorce Laws. He
found that the Kenyan Commission had stated that it had given
consideration to the Scandinavian system of equal division of assets
on the termination of marriage and the community of surplus system
of the German Federal Republic. Drawing inspiration from these, the
Kenyan Commission had tweaked these considerations to produce its
proposed draft provision. The draft provision was never enacted in
Kenya, whose Parliament rejected it, but a few years later it became
enacted as part of the Tanzania Law of Marriage 1971.10
[23] Academic research has, therefore, revealed that the concepts
from the civil law system, i.e., the Scandinavian hybrid of “deferred
community of property” and/or the German “community of acquests”,
inspired Kenya and Tanzania in East Africa, which then, inspired the
Malaysian Royal Commission on Non-Muslim Marriage and Divorce
Laws which included a draft provision in its Report to the Agong. The
draft provision was revised by the Malaysian Joint Select Committee
of Parliament and became enacted as section 76 of the LRMDA.
[24] While the Scandinavians and Germans might consider their
concepts as unique and quite different from each other, they are in
reality fairly similar. They are both strikingly different from the concept
originating from the United Kingdom’s common law system. Both the
“deferred community of property” and the “community of acquests”
that operate only upon the termination of marriage empower the court
to divide properties or the increase in the value of the properties over
the course of the marriage, as equally as possible, between the two
former spouses. The differences in their laws may, really, be more of
detail than concept.
[25] In contrast, the United Kingdom’s common law system views
the status of marriage as having minimal effect upon each spouse’s
entitlement to property owned by the other. The general principles of
property law apply between spouses as much as between strangers.
9 Ibid, at p 41 referring to the special issue of the East African Law Journal (Vol. 5,
Nos. 1 and 2, March–June 1969) that was devoted to the report of the Kenyan
Commission.
10 Ibid, at p 42.
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In determining entitlement of property, there is little room for
consideration of any contribution other than financial contribution to
the purchase of property. Eventually, the (UK) Matrimonial Causes Act
197311 empowered their courts, only, to order the spouse who owned
the property at divorce to transfer a part of it to the other. The UK
statutory power remains embedded within the general principles of
property law and, merely permits the court to “adjust” the property
interests of the spouses at divorce.
[26] The power bestowed upon the UK courts, read literally, pales
in comparison with a power that draws from the civil law system’s
concept of “community of property” such as in section 76 of the
LRMDA. Neither the powerful verb “divide” nor the clear directive
to the court to “incline towards equality of division”, such as in
section 76, appear in the UK provision.12 Indeed, a private member’s
bill to introduce a form of “deferred community of property” was
only recently presented to the upper chamber of the UK Parliament.13
Singapore’s predecessor section 106 of the Women’s Charter based
upon deferred community of property
[27] The Singapore Parliament enacted its equivalent of section 76 of
the Malaysia LRMDA as section 106 of the Women’s Charter14 (“WCh”),

11 1973 c 18, s 24 “Property adjustment orders in connection with divorce
proceedings, etc.” Section 24 was amended by the (UK) Matrimonial and Family
Proceedings Act 1984, but not substantively.
12 It is, of course, not impossible for the Judiciary to interpret a weak statutory
power to be stronger than its suggested literal interpretation. The House of Lords
in White v White [2001] 1 AC 596 decided that the provision should, from then
onwards, be read to empower the courts to operate from a “yardstick of equal
division” of property subject to the power unless good reasons can be offered
why there should not be an equal division.
13 Baroness Deech moved the first reading of the proposed (UK) Divorce (Family
Provision) Bill in late 2016. It does not appear likely to be enacted any time
soon. If enacted it proposes to empower their courts to order that “matrimonial
property” should be shared equally between the former spouses.
14 The Women’s Charter is the major repository of marriage and family law in the
Republic of Singapore. Its rather unusual name may be attributed to its original
enactment, as the State of Singapore Ordinance 18 of 1961, being closely tied up
with the territory’s nascent demand for self-government. See Leong Wai Kum
“Fifty years and more of the Women’s Charter of Singapore” [2008] Sing JLS
1-24.
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in 1980.15 The predecessor16 of the Singapore WCh section 106 was
in pari materia with section 76 of the Malaysia LRMDA except that
the power was made available to the court not only upon awarding
a judgment of “divorce or judicial separation” but “divorce, judicial
separation or nullity of marriage”.
[28] The predecessor section 106 of the Singapore WCh became
substituted in 1996 by the current section 11217 but the underlying
principles remain exactly the same. The provision’s substitution was
moved only by the intention to improve upon the developments in the
law of division of matrimonial assets that had been achieved thus far.
[29] Drawing upon the work of Crown, the author has, since 1993,18
promoted the idea that the underlying philosophy of the power of the
courts under the WCh to divide matrimonial assets between the former
spouses is the Scandinavian hybrid concept of “deferred community
of property”. She observed:19
The Scandinavian “deferred community of property” regime has
been adopted by many countries [including] from the common law
tradition. Among them are … several states of Canada including …
Ontario [upon amending its Family Law Act 1986, in 1974] and New
Zealand [by its Matrimonial Property Act20 1976]. Singapore may be
counted among them since 1981, and Malaysia since 1982.
It is possible to suggest that there is no practical difference between
the power to “adjust” [such as exists in the (UK) Matrimonial Causes
Act 1973] and that to “divide” property. … [The author disagrees.]
There are, at least, two advantages of a power to “divide” over a
power to “adjust” if we accept that both spouses ought to be equally
recognised whatever roles they play within a marriage. First, it is
far more likely that a power to “divide” will be used to achieve a
division more or less approaching 50:50. Second, equally if not more

15 Vide the Women’s Charter (Amendment) Act 26 of 1980 amending the Women’s
Charter, Cap 47, 1970 Rev Ed of Laws of the Republic of Singapore.
16 Section 106 was substituted in 1996, see n 17 below.
17 Vide the Women’s Charter (Amendment) Act 30 of 1996.
18 See Leong Wai Kum “Division of matrimonial assets: Recent cases and thoughts
for reform” [1993] Sing JLS 351-400 at pp 352-355.
19 Ibid, at pp 354-355.
20 Renamed the (New Zealand) Property (Relationships) Act 1976 since 2001.

180

Journal of the Malaysian Judiciary

July [2018] JMJ

importantly, the language of a power to “divide” says to the whole
society that the law acknowledges the different but equal contribution
of the homemaker to the partnership of marriage and its acquisition
of wealth. … The power to “divide” matrimonial assets between the
spouses when the partnership ends … stems from the premise that
each spouse has by his or her particular efforts contributed equally
to the acquisition of family wealth.

Deferred community of property as underlying philosophy embraced
by highest courts in Singapore
[30] The highest courts in Singapore have embraced the depiction
of the law in Singapore as subscribing to the concept of deferred
community of property several times. In the Court of Appeal case of
Lock Yeng Fun v Chua Hock Chye,21 Judge of Appeal Andrew Phang
observed:22
[T]he very basis upon which section 112 of the Act was premised …
[is] that matrimonial assets are not to be viewed as belonging to the
husband or the wife exclusively, to be dealt with accordingly upon
a divorce. On the contrary, the legislative mandate to the courts is
to treat all matrimonial assets as community property (or, as one
author put it, “deferred community of property” inasmuch as the
concept of community property does not take place until the marriage
is terminated legally) to be divided in accordance with section 112
of the Act.23

[31] In the Court of Appeal case of Lau Siew Kim v Yeo Guan Chye
Terence and another,24 Judge of Appeal VK Rajah observed:25
Sections 51 and 52 of the Women’s Charter, taken with s 112 of the
same legislation, have resulted in a “deferred community of property”
approach in the determination of the property rights of spouses.
The former two sections have the effect of rendering the fact, that a
woman is married, irrelevant to her proprietary interests … The latter
section, on the other hand, has empowered the courts with a broad
discretion to divide “matrimonial assets” between spouses during
21 [2007] 3 SLR(R) 520.
22 Ibid, at [40].
23 The Judge of Appeal cited “generally Leong Wai Kum, Halsbury’s Laws of
Singapore: Family Law, Vol 11 (LexisNexis, 2006 Reissue, 2006), para [130.751]”.
24 [2008] 2 SLR(R) 108.
25 Ibid, at [80].
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or after matrimonial proceedings to terminate their marriage; it is
based on the principle of “community of property”, under which
both spouses have a joint interest in certain property, regardless of
which spouse purchased or otherwise acquired it.26

[32] The author suggests that it is crucial to acknowledge the
underlying philosophy of the power bestowed upon the courts by
section 76 of the Malaysia LRMDA. The records clearly show that
the Royal Commission on Non-Muslim Marriage and Divorce Laws
were inspired by the proposal for Kenya, which was in turn inspired
by the civil law concept of community of property, i.e., an idea of
deferring the community of property until the marriage is terminated
by judgment of court.
[33] Acknowledging the underlying philosophy allows us to appreciate
what ought to drive the court’s power. The court’s empowerment is
such that, at the point of the dissolution of the marital partnership, it
is able to give back half, or close to half, of the accumulated property
and wealth to each spouse.
[34] Each spouse should get back half of the accumulated property
and wealth, regardless of who may have been the bread-winner who
actually paid for the property.
[35] This is so because the spouses could function optimally as a marital
partnership only by dividing their roles. The bread-winner could not
have functioned optimally if not for the other spouse discharging the
home-maker and child-carer roles. Or, whatever combination of these
roles which suited the couple. How they divided up these roles should
not affect their entitlement to a fair share of the accumulated property.
A fair share of this property, given that the spouses co-operated as
equal partners, should generally be an equal share.
[36] In 1996 the author observed:27
The purpose of the provision is to allow the court to order a fair
division of the material gains of the marriage when the marriage
26 The Judge of Appeal cited “Leong Wai Kum Principles of Family Law in Singapore
(LexisNexis, 1997), pp 799–800”.
27 Leong Wai Kum “Trends and developments in family law” in Review of Judicial and
Legal Reforms in Singapore between 1990 and 1995 (Singapore: Singapore Academy
of Law and Butterworths Asia, 1996), p 700.
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ends. … When two people marry, they create a partnership. …
[A]ny material gain made during marriage has been acquired by both
partners … . The contribution of the homemaker to the acquisition of
the assets must especially be given proper credit. At the termination
of the partnership, the court aims to give each spouse a fair share of
these material gains.

[37] The author related the court’s power with the character of
marriage in 2000:28
To divide matrimonial assets in the fairest way possible requires
thought of the nature of marriage to the spouses. Family law
characterises marriage as an equal co-operative partnership of
efforts of the spouses. … Marriage as an equal partnership of efforts
underlines legal regulation of the relationship between husband and
wife including the court’s power to divide their matrimonial assets.
… Family law must regard the spouse who served as home-maker
and child-carer as having made equally valuable contribution to the
acquisition of property as the other who earned money and paid for
property. A fortiori the spouse who makes financial contribution as
well. Only then is the character of marriage as a partnership of efforts
upheld. Only then does the law hold an even hand in its treatment of
the different roles spouses discharge during marriage. Only then does
the law treat both spouses fairly in terms of their property holdings.

[38] The Court of Appeal in Singapore in NK v NL29 affirmed this
when Andrew Phang JA observed:
The division of matrimonial assets under the Act is founded on the
prevailing ideology of marriage as an equal co-operative partnership
of efforts. … [T]he abolition of the s 106 distinction between joint and
sole acquisition of assets paves the way for the court to put financial
and non-financial contributions on an equal footing. Where before,
a spouse’s financial contribution by paying for the property was
dominant in determining the proportions of division, it is now only
one among many factors for consideration.30 It is therefore the duty
28 See Leong Wai Kum “The just and equitable division of gains between equal
former partners in marriage” [2000] Sing JLS 208-240 at pp 224 and 239-240.
29 [2007] 3 SLR(R) 743 at [20] and [27].
30 The Judge of Appeal referred to Leong Wai Kum, “The just and equitable division
of gains between equal former partners in marriage” [2000] Sing JLS 208-240
at p 209.
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of the court to recognise the reality of family dynamics and to give
due weight to all indirect contributions of the other party which are
by their nature not reducible to monetary terms.

[39] The author suggests that it will be helpful if courts in Malaysia
also espoused the driving force of their power bestowed by section 76
of the Malaysia LRMDA. Whenever an issue of interpretation of any
word or phrase arises, it will be helpful to reason from the underlying
philosophy.
C . Abandoning segregation of matrimonial assets depending on
whether acquired by joint efforts or sole effort
[40] The first substantive improvement to be made by the 2017
amendments to section 76 of the Malaysia LRMDA is to abandon
the segregation of properties that are “matrimonial assets” into
those which had been acquired by the joint effort of the spouses from
those which had been acquired by the sole effort of one spouse. This
change improves the provision as the amended section 76 will be
more consistent with the underlying philosophy. By the “deferred
community of property” any property that is “matrimonial asset”
should be one and the same so that it is no longer important who,
between the spouses, paid to acquire it. It is inconsistent with the
underlying philosophy to segregate “matrimonial assets” depending
on this fact.
[41] The point can be made in another way. The modern concept of
marriage is that it is an equal co-operative partnership of the spouses.
Each spouse discharges the role(s) he or she is better suited for, whether
as a bread-winner , home-maker or child-carer. Each spouse does this
for the mutual benefit of both spouses. All of these roles need to be
discharged well for the marriage to flourish. Within this concept of
equal co-operative partnership, no property that is acquired during
the subsistence of the partnership should be regarded as having been
acquired by the sole effort of one spouse. This is so even if it was
only one spouse who discharged the bread-winner role. Property of
any kind that was acquired during the subsistence of the marriage
should be regarded as having been acquired by the joint efforts of
both spouses whatever might be the role(s) each spouse discharged.
It is for this reason that properties which are “matrimonial assets” are
exactly the same, regardless of which spouse paid for it.
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[42] It also bears noting that this change is also one of the two
substantive amendments made by the Singapore Parliament in 1996
leading to the current section 112 of the Singapore WCh. The current
section 112 of the Singapore WCh no longer segregates “matrimonial
assets” into two groups.
D. Incline towards equality of division is optimal directive
Malaysia 2017 amendment may be superior to Singapore 1996
amendment
[43] The second substantive improvement to be made by the 2017
amendments to section 76 of the Malaysia LRMDA is to leave the
singular directive to court of all “matrimonial assets” to make all
relevant considerations and, then, to “incline towards equality of
division”. This is a sound development which perfectly synchronises
the provision with its underlying philosophy, viz. “deferred
community of property”.
[44] In contrast, Singapore’s 1996 amendment leading to the current
section 112 of the WCh, had not retained the directive to court to
“incline towards equality of division”. Instead, it directs the court to
achieve proportions of division of all “matrimonial assets” that are
“just and equitable”:
The court shall have power, when granting or subsequent to the grant
of a judgment of divorce, judicial separation or nullity of marriage,
to order the division between the parties of any matrimonial asset
or the sale of any such asset and the division between them of the
proceeds of the sale of any such asset in such proportions as the court
thinks just and equitable.

[45] Compared to section 76 of the Malaysia LRMDA’s directive
to court to “incline towards equality of division”, the directive
in the current section 112 of the Singapore WCh is, relatively,
open-ended.
[46] The more open-ended directive may be regarded as less
desirable. Firstly, it may not be as consistent as it should be with
the underlying philosophy of “deferred community of property”.
This philosophy encourages equal division. The Scandinavian
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countries31 continue at present to direct their courts towards equality
of division. So too does the New Zealand provision,32 directing equal
sharing of all properties that are “relationship property”.
[47] Secondly, the more open-ended directive of achieving “just and
equitable” proportions of division does not provide good guidance.
The spouses are not encouraged towards a particular result at the
termination of this exercise of dividing the matrimonial assets between
them. Legal practise in this area can, ironically, be lucrative as it is
unpredictable what may be ordered between the range of 0% to 100%,
which is, rightly, permissible of the open-ended directive.
[48] In the forthcoming new edition of her textbook,33 the author calls
for a return to the directive within the predecessor section 106 of the
Singapore WCh to the court to “incline towards equality of division”.
She regards this directive to be optimal in providing good guidance
while still leaving the court some discretion.
[49] The author can offer several arguments why Singapore should
consider retrieving the directive to court to “incline towards equality
of division” which used to exist in the predecessor section 106 of the
Singapore WCh. It will be an improvement of the current section 112
of the Singapore WCh if, instead of the directive to achieve proportions
of division that are “just and equitable”, the directive to court were
to “incline towards equality of division”.
Singapore High Court in 1992 had suggested that “incline towards
equality of division” may be the default directive
[50] Prior to the 1996 amendment, when the predecessor section 106
of the Singapore WCh appeared to provide the court two directives,
31 See, e.g., Jens M Scherpe European Family Law Vol 111: Family Law in a European
perspective (UK: Edward Elgar, 2016), pp 155-156: “Upon divorce the community
property is in principle to be divided equally but all of the Nordic jurisdictions
give the courts discretion on when and how to deviate from equal sharing
when not doing so would be inequitable. … In all these jurisdictions, however,
departure from equal sharing is seen as an exception, and is generally only
applied if the assets are ‘non-matrimonial’ in the sense that they are acquired
before marriage or by gift or inheritance.”
32 New Zealand was the first among the common law jurisdictions to embrace the
Scandinavian concept of “deferred community of property”. Now see (New
Zealand) Property (Relationships) Act 1976, Reprint March 1, 2017, s 11(1).
33 Leong Wai Kum Elements of Family Law in Singapore Third Edition (forthcoming,
August 2018).
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the High Court in Singapore had already suggested that, of the two,
“incline towards equality of division” may be the default directive.
The apparently alternative directive may not be a true alternative.
[51] The 1992 Singapore High Court case of Ong Chin Ngoh v Lam Chih
Kian34 involved a 17-year-long marriage where the couple had two
daughters, aged 12 and 14. Upon divorce, the wife and daughters were
temporarily staying with her brother while the husband continued to
stay in the HDB flat that was their matrimonial home. The matrimonial
home had been bought partly with the husband’s CPF funds and,
at that time, it was unclear whether the limitations placed upon the
account-holder to use and withdraw the balance until the accountholder reached retirement meant that the CPF monies and properties
acquired with CPF money cannot be included among properties liable
to be divided. Justice Chan Sek Keong35 decided that the CPF funds
accumulated during the subsistence of marriage were subject to the
court’s power to divide whether or not the court chose to make a
consequential order directly upon these CPF funds.
[52] Upon including the property bought using CPF funds,
Chan J ordered that the wife should receive 35% of the spouses’ total
matrimonial assets. Referring to the predecessor section 106 of the
Singapore WCh and subsection (4) in particular, Chan J minimised
the difference between the two directives of “jointly acquired” and
“solely acquired” property, respectively. Most of the matrimonial assets
here were acquired solely by the husband. Of the court being directed
to “divide … in such proportions as the court thinks reasonable …
[as long as] the party by whose effort the assets were acquired shall
receive a greater proportion” Chan J opined,36 “[T]he court has the
power, in an appropriate case, to award the applicant up to 49% of the
matrimonial assets acquired by the sole effort of the [other spouse].”
[53] The author suggests that this was an astute reading of the then
provision. Even when there was segregation of “matrimonial assets”
into two groups depending on whether the property was acquired by
the spouses’ joint efforts or acquired by the sole effort of one spouse
and the directive to court was “incline towards equality of division”
34 [1992] 1 SLR(R) 574; [1992] SGHC 60.
35 Chan J later served as Chief Justice of Singapore from 2006 to 2012.
36 Op cit at [16].
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only of “matrimonial assets” acquired by joint efforts, the underlying
philosophy of “deferred community of property” encouraged the court
towards minimising what appeared to be two different directives. A
court intending to minimise the difference could choose to interpret
the provision in Chan J’s way. Between the two apparently different
directives, “incline towards equality of division” can be read as the
predominant directive. This purposive interpretation was brilliant in
achieving “deferred community of property” as the reason why the
courts were bestowed with this power.
[54] It was unfortunate that the Select Committee of the Parliament of
Singapore which was appointed to examine the proposed amendment
in 199637 could not be persuaded to revise the proposal so as to retain
the directive to “incline towards equality of division”.38
Decisions of the Court of Appeal in Singapore since 1996 tended to
revolve around equal division anyway
[55] The open-ended directive to achieve the “just and equitable”
proportions of division required the courts in Singapore to offer
a slew of approaches to provide some guidance.39 Each has been
used for a while and, then, discarded. Today the courts work from a
“structured approach” suggested in 2015 by the Court of Appeal in
ANJ v ANK.40 While the structured approach to what is the “just and
equitable” proportions of division is no worse than any preceding
approach, it bears noting that, since 2015, the structured approach
needed two major adjustments. 41 Suffice it to say that there may never
be an approach that can provide guidance as well as the abandoned
directive to “incline towards equality of division”.

37 See Report of the Select Committee on the Women’s Charter (Amendment) Bill
[Bill No. 5/96] or Parl. 3 of 1996 (Singapore Government Printers, 1996).
38 Ibid, para 5.5.4 at p viii, which reveals that the Committee disagreed with the
proposal, made by the author, to restore the “principle of equality” because it
believed that the directive to achieve proportions of division that are “just and
equitable” was more suitable “where the marriage is of short duration with no
children”.
39 See Leong Wai Kum, Elements of Family Law in Singapore Second Edition (Singapore:
LexisNexis, 2013), pp 615-630.
40 [2015] 4 SLR 1043.
41 See ATE v ATD and another appeal [2016] SGCA 2 and TNL v TNK and another
appeal and another matter [2017] 1 SLR 609.
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[56] The author notes that the decisions of the Singapore Court of
Appeal since 1996 tend in any case to revolve around equal division.42
This is regardless of the length of the marital partnership or of how
the bread-winner, home-maker and child-carer roles were divided
up between the marital partners. This pattern of decision-making is
significant. It attests to the appropriateness of the directive to “incline
towards equality of division” despite it having been abandoned by
Parliament.
Incline towards equality of division may not be bettered
[57] The author suggests that the directive to “incline towards equality
of division” is ideal. It provides sound practicable guidance and also
leaves room for discretion. Lawyers will be better placed to advise
their clients. The imagery is perfect. At the termination of the equal
co-operative marital partnership, each equal former partner can hope
to get back half of what has been accumulated over the subsistence
of the partnership.
E. Identification of matrimonial assets
[58] With the changes brought by the 2017 amendments to section 76
of the Malaysia LRMDA, the remaining substantive issue will be how
the court should identify a property or properties as “matrimonial
asset” subject to its power to divide.
[59] The author suggests that this issue, also, should be resolved by
reference to the underlying philosophy of “deferred community of
property”. Any property that bears close connection with the marital
partnership should be “matrimonial asset”.
[60] There are several ways of identifying which properties are
“matrimonial asset” for the purposes of section 76 of the Malaysia
LRMDA. The current Singapore section 112 of the WCh provides a
definition of “matrimonial asset” in its subsection (10).
[61] There can, however, be problems which arise from providing a
definition as it tends to fossilise the terminology within the definition.
The author suggests that it may be more useful to reason from the
42 See Leong Wai Kum, Elements of Family Law in Singapore Second Edition (Singapore:
LexisNexis, 2013), pp 642-660.
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underlying philosophy and to proceed to identify which properties
are “matrimonial asset” using a series of steps of analysis.
[62]
In this analysis, the court must begin only with the properties
or the portion of the properties which one or both spouses beneficially
own. Unless one or both spouses are beneficially entitled to the
property or, at least a portion thereof, the property cannot be subject
to the power to divide. If need be, a separate proceeding should be
undertaken for the court to discover the pool of properties which one
or both spouses beneficially own. Where the property is found not to
be beneficially owned by one or both spouses, it must be taken out of
consideration altogether. That would be property which can never be
“matrimonial asset”.
[63] Of the properties or portions which one or both spouses beneficially
own at the point of divorce or judicial separation, the first step in the
analysis towards identifying all the “matrimonial assets” should start
from the reference in subsection (1) to “any assets acquired by them
during the marriage”. Properties of any kind that were acquired by
the exertion of personal efforts by one or both spouses during the
subsistence of their marriage have been described as “quintessential
matrimonial assets”43 by the author.
[64] Quintessential matrimonial assets are pre-eminently subject
to equal division between the former spouses at the termination of
their marital partnership because they possess two close connections
with the marital partnership. These two connections were already
in existence from the very time the property was acquired. The two
close connections are:
(i) the property was acquired by the exertion of personal efforts by
one or both spouses; and
(ii) the property was acquired during the subsistence of their marital
partnership.
[65] The courts in Singapore have included all manner of such
property as “matrimonial assets” including the matrimonial home,
cars, money in bank accounts, insurance policies, business assets, all

43 Ibid, at pp 557-562.
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forms of remuneration for work done including compulsory savings
for retirement fund. There must be extremely convincing argument
for such property, which bears both these close connections, to be
excluded from “matrimonial assets”.
[66] The second step in the analysis is that of the property which served
as the family’s matrimonial home. Where the matrimonial home is
not a quintessential matrimonial asset for any reason, it should still be
given sensitive consideration to favour its inclusion as “matrimonial
asset”. A court should include rather than exclude the property which
served as the matrimonial home. This is because the matrimonial home
is the “cradle of the family”.44 The courts in Singapore have approved
of this description of the matrimonial home.45
[67] The third step in the analysis is of all other properties that
one or both spouses beneficially own at the time of divorce or
judicial separation. All such properties will lack one or the other or,
exceptionally, both of the close connections which are possessed by
quintessential matrimonial assets.
[68] Property that had been fully acquired before the commencement
of the marriage, i.e. pre-marital property, lacks the connection of
having been acquired during the subsistence of the marital partnership.
Property that had been acquired as a gift from a generous donor or
as inheritance or any other windfall by the lucky spouse lacks the
connection of having been acquired by the exertion of personal efforts
of one or both spouses. Property that had been acquired by gift etc.
before the commencement of the marriage lacks both close connections
with the marital partnership. The important point is that pre-marital
property and property acquired as gift etc. is more similar than different
from each other and when compared with quintessential matrimonial
asset. They should, therefore, be analysed in the same way.
[69] The author suggests that the third step in the analysis to identify
all “matrimonial assets” is to assess whether pre-marital property and
property acquired as gift etc. has, over the course of the marriage,
gained close connections with the marital partnership so that the

44 Ibid, at p 558.
45 Singapore High Court case of Chen Siew Hwee v Low Kee Guan (Wong Yong Yee,
co-respondent) [2006] 4 SLR(R) 605 at [33].
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property has become more like quintessential matrimonial assets
than otherwise. The analysis should extrapolate from section 76
subsection (5), that property which had already been fully acquired
before the commencement of the marriage can, nevertheless, gain
close connection if it had been “substantially improved during the
marriage by the other party or by their joint efforts”.
[70] The courts should consider what is the best interpretation of
this phrase that will be perfectly consistent with the underlying
philosophy of “deferred community of property”. The phrase need
not be interpreted literally. The exertion of personal effort by either
spouse, whether it be the spouse who acquired the property in the first
place or the other, especially if such exertion of efforts substantially
improved the property or caused its value to increase in a way that is
not de minimis ought to be regarded to fulfil the phrase. Such substantial
improvement by the exertion of personal effort allows the property
to gain the close connection with the marital partnership to become
similar to quintessential matrimonial asset.
[71] The courts can be counted upon to use their discretion to provide
further guidance as to how they will extrapolate from subsection (5).
Over time, decisions will expound upon what constitutes sufficiently
close connection between pre-marital property or property acquired
as gift etc. and the marital partnership. What other kinds of close
connections can be built up over the course of the marriage between
any such pre-marital property or property acquired by gift etc. in
order to render the property to become converted into “matrimonial
asset” by the time of divorce or judicial separation?
[72] Implicit in the third step of the analysis is the possibility of the
court including only a portion of the pre-marital property or property
acquired by gift etc. as “matrimonial asset”. The court may consider
whether it is necessary to discount the pre-marital value or the value at
the time the property was first acquired as a gift etc. Will discounting
that initial value leave the portion which is almost as closely connected
with the marital partnership as quintessential matrimonial asset as to
be worthy of being divided between the former spouses?
F . Conclusion
[73] The 2017 amendments to section 76 of the Malaysia LRMDA
make two significant improvements to the statutory power:
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(i) There will no longer be segregation of “matrimonial assets”
depending on whether both spouses paid for the property or
only one spouse did; and
(ii) Of all “matrimonial assets” the court is singularly directed to
“incline towards equality of division”.
[74] With these improvements, the law of division of matrimonial assets
in Malaysia will be consistent with its philosophical underpinnings.
[75] Once the court makes careful identification of which properties one
or both spouses beneficially own at divorce or judicial separation are
“matrimonial asset” in possessing close connection with their marital
partnership, the court should incline towards equality of division of
them between the two soon-to-be former spouses.
[76] The proper exercise of the power of division of matrimonial assets
in section 76 allows “deferred community of property” to temper
the harshness of the general principles of property law which do not
accord the same credit to a home-maker and child-carer that it does to
a bread-winner in relation to gaining beneficial ownership to property.
[77] It is by so tempering the general principles of property law,
thereby giving equal credit to the roles of a home-maker and childcarer as a bread-winner, that “deferred community of property”
supports the institution of marriage. All roles discharged by both
spouses should receive equal credit as all roles need to be performed
well for the marital partnership to function properly. When the marital
partnership has prospered so that there are “matrimonial assets” at
divorce or judicial separation, it is only fair that the spouses receive
an equal share of them.
[78] When the 2017 amendments to section 76 of the LRMDA come
into force, the law of division of matrimonial assets in Malaysia would
go back to the past to look ahead to a bright future.

Indefeasibility of Title/Interests:
Pre- and Post-Tan Ying Hong
by
Professor Teo Keang Sood*

Introduction
[1] The concept of indefeasibility of title and interests provided in
section 340 of the National Land Code 19651 (“NLC”) is the cornerstone
of the Malaysian Torrens system. This concept is central to land
registration and dealings under the NLC. It provides the registered
title or interest of a registered proprietor immunity from attack by
adverse claims.. However, this quality of indefeasibility is subject to
the various statutory exceptions under section 340 of the NLC.2 Thus,
“as registered proprietor, and while he remains such, no adverse
claim (except as specifically admitted) may be brought against him.”3
Legislative framework and the theories of indefeasibility
[2] Section 340 of the NLC sets out the statutory framework for the
concept of indefeasibility, the relevant parts of which read as follows:
340. (1) The title or interest of any person or body for the time being
registered as proprietor of any land, or in whose name any
lease, charge or easement is for the time being registered,
shall, subject to the following provisions of this section, be
indefeasible.
(2) The title or interest of any such person or body shall not be
indefeasible –
(a) in any case of fraud or misrepresentation to which the
person or body, or any agent of the person or body, was
a party or privy; or

*
1
2
3

Faculty of Law, National University of Singapore.
Act 56/1965.
See, for example, s 340(2)(a)-(c).
Frazer v Walker [1967] 1 AC 569 at 581, per Lord Wilberforce.
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(b) where registration was obtained by forgery, or by means
of an insufficient or void instrument; or
(c) where the title or interest was unlawfully acquired by the
person or body in the purported exercise of any power
or authority conferred by any written law.
(3) Where the title or interest of any person or body is
defeasible by reason of any of the circumstances specified in
subsection (2) –
(a) it shall be liable to be set aside in the hands of any person
or body to whom it may subsequently be transferred; and
(b) any interest subsequently granted thereout shall be liable
to be set aside in the hands of any person or body in whom
it is for the time being vested:
		 Provided that nothing in this subsection shall affect any
title or interest acquired by any purchaser in good faith
and for valuable consideration, or by any person or body
claiming through or under such a purchaser.
(4) …

[3] The question which arises is whether section 340 provides for
immediate or deferred indefeasibility. Policy considerations play a
role in determining which theory is adopted in a particular Torrens
jurisdiction.4
[4] For immediate indefeasibility, the registered title or interest of
the proprietor or transferee immediately to the vitiating factors will
be conferred statutory protection i.e. the quality of indefeasibility,
the vitiating factors notwithstanding. Immediate indefeasibility will
attach so long as the immediate proprietor or transferee acts in good
faith and gives valuable consideration for the title or interest acquired.5

4 For a discussion of the advantages and disadvantages of the two theories,
see Edwards and O’Reilly, “The Duel Between Immediate and Deferred
Indefeasibility” [1999] Sing JLS 82 at 98-111. See also Smith, “Forgeries and Land
Registration” (1985) 101 LQR 79 at 88-89.
5 This is the position in Australia and New Zealand. See also Frazer v Walker [1967]
1 AC 569 at 584 and Breskvar v Wall (1971) 126 CLR 376 at 386.
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[5] It is otherwise in the case of deferred indefeasibility where
statutory protection is conferred on the subsequent transferee after,
say, a forged transfer. In other words, the quality of indefeasibility
is postponed in favour of a proprietor or transferee who subsequently
acquires the title or interest. By way of illustration, take for instance
a case where X forges the signature of A to whom the land belongs
and transfers the land straight to B (i.e. immediate proprietor or
transferee to the forgery) who purchases it in good faith and for
valuable consideration. Under the theory of deferred indefeasibility,
B will get only a defeasible title. If B subsequently transfers the land
to C (i.e. subsequent proprietor or transferee to the forgery) who acts
in good faith and gives valuable consideration for it, the quality of
indefeasibility will only then attach to the title to the land acquired by C.
[6] In light of the above, section 340 may be analysed as follows.
Pursuant to section 340(1), the proprietor in whose favour registration
has been effected will obtain an indefeasible title to or an interest in
the land. However, the title or interest so acquired is liable to be set
aside under section 340(2) where it has been obtained by, inter alia,
fraud or forgery. In the case of fraud, section 340(2)(a) provides for
the title or interest obtained to be defeasible where the proprietor or
his agent is a party or privy to the fraud. In the case of forgery,
section 340(2)(b) provides for the title or interest so acquired by the
proprietor or transferee immediately to the forgery to be defeasible
and liable to be set aside. This applies irrespective of whether the said
proprietor or transferee acted in good faith in acquiring the title or
interest. This is because there is no similar requirement, as in the case
of fraud, that he must also be a party or privy to the forgery. In these
circumstances, where the title or interest is subsequently transferred,
section 340(3)(a) provides that the subsequent proprietor or transferee
will similarly obtain a defeasible title or interest. In addition, under
section 340(3)(b), any interest subsequently granted out of a title
which is defeasible under section 340(2)(a) and (b) will attract the
same consequence. However, where the subsequent proprietor or
transferee acts in good faith and gives valuable consideration for
the title or interest in question, the proviso to section 340(3) confers
protection on such a subsequent proprietor or transferee so that his
title or interest will be indefeasible. In effect, section 340 provides for
what is called the concept of deferred indefeasibility.
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Case law pre-Tan Ying Hong
[7] While there is case law6 which correctly state the effect of section
340 prior to Tan Ying Hong, the single most significant case which stated
it to the contrary was the Federal Court decision in Adorna Properties
Sdn Bhd v Boonsom Boonyanit @ Sun Yok Eng (“Adorna Properties”).7 The
respondent was the registered proprietor of the lands in question.
She discovered that the lands had been transferred to and registered
in the name of the appellant company. A person bearing her name,
Boonsom Boonyanit, had forged her signature on the documents of
transfer and sold the lands to the appellant company. It was established
that the latter had no knowledge that the transfer documents were
forged and had no reason to suspect that they were forged. It was
not in dispute that the sale was an arm’s length transaction with the
parties represented by different solicitors. The respondent brought an
action to, inter alia, restore her name as the registered owner on the
register. The High Court found in favour of the appellant company.8
The court found, inter alia, that there was sufficient evidence that
the respondent was the registered owner of the lands prior to the
transfer to the appellant company. However, the respondent failed
to discharge the burden of proving that there was a forgery in regard
to the transfer. In any event, even if the respondent had succeeded in
establishing forgery, the appellant company was a bona fide purchaser
for value. Thus, they came within the proviso to section 340(3)
and as a result obtained a good title to the lands notwithstanding
the forgery. The Court of Appeal, in reversing the decision of the
High Court, reinstated the deferred indefeasibility concept in
section 340.9 Their Lordships held that the appellant company’s
registered title was defeasible under section 340(2) and that the proviso to
section 340(3) had no application.
6 See, for example, OCBC Bank (M) Bhd v Pendaftar Hakmilik, Negeri Johor Darul
Takzim [1999] 2 AMR 1943; [1999] 2 MLJ 511; Mohammad bin Buyong v Pemungut
Hasil Tanah Gombak & Ors [1982] 2 MLJ 53 at 54 and M & J Frozen Food Sdn Bhd &
Anor v Siland Sdn Bhd & Anor [1994] 1 AMR 137 at 156; [1994] 1 MLJ 294 at 309,
the latter two cases referred to in Au Meng Nam & Anor v Ung Yak Chew & Ors
[2007] 4 AMR 546; [2007] 5 MLJ 136 at [12].
7 [2001] 1 AMR 665; [2001] 1 MLJ 241.
8 See Boonsom Boonyanit v Adorna Properties Sdn Bhd [1995] 2 AMR 1828; [1995] 2
MLJ 863.
9 See Boonsom Boonyanit v Adorna Properties Sdn Bhd [1997] 2 AMR 1813; [1997] 2
MLJ 62.

July [2018] JMJ

Indefeasibility of Title/Interests: Pre- and Post-Tan Ying Hong

197

[8] The Federal Court, in a short judgment, allowed the appeal of the
appellant company. The Federal Court was correct in stating that the
title or interest of a registered proprietor appearing on the land register
is prima facie indefeasible under section 340(1) which would encompass
everyone who is currently registered as proprietor, irrespective of how
he came onto the land register, be it that he purchased the property
or acquired it by way of a gift or by way of transmission.10 The title
or interest is, however, rendered defeasible under section 340(2) if it
has been acquired in any of the circumstances set out therein.
[9] On the effect of section 340(3) and the proviso thereto, the Federal
Court had this to say:
Subsection (3) says that where that title is defeasible under any of
the three circumstances enumerated under subsection (2), the title
of the registered proprietor to whom the land was subsequently
transferred under the forged document, is liable to be set aside.
Similarly, subsection (3)(b) says any interest under any lease, charge
or easement subsequently “granted thereout”, i.e. out of the forged
document may be set aside.
However, subsection (3) of s 340 NLC does not stop there. It contains
a proviso.
The proviso to subsection (3) of s 340 of the NLC deals with only
one class or category of registered proprietors for the time being. It
excludes from the main provision of subsection (3) this category of
registered proprietors so that these proprietors are not caught by
the main provision of this subsection. Who are these proprietors?
The proviso says that any purchaser in good faith and for valuable
consideration or any person or body claiming through or under
him are excluded from the application of the substantive provision
of subsection (3). For this category of registered proprietors, they
obtained immediate indefeasibility notwithstanding that they
acquired their titles under a forged document.11

[10] The Federal Court’s explanation of the effect of section 340(3)(a)
and (b) is correct except that it lacked clarity in one important respect.
It should have gone further and clarified that section 340(3)(a) and (b)

10 [2001] 1 AMR 665 at 672; [2001] 1 MLJ 241 at 245.
11 [2001] 1 AMR 665 at 673; [2001] 1 MLJ 241 at 245-246.
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only apply to a subsequent registered proprietor, that is, a proprietor
who subsequently acquires his title or interest from the proprietor
immediately to the vitiating factors set out in section 340(2) and whose
registered title or interest is rendered defeasible under the latter
provision. The language of section 340(3) says as much as can be seen
in the expressions employed therein such as “… in the hands of any
person or body to whom it [the title or interest] may subsequently be
transferred …” in paragraph (a) and “… any interest subsequently
granted thereout …” in paragraph (b). It is, thus, clear that there is no
room for the application of section 340(3) unless section 340(2) first
applies, namely, that there is a title or interest rendered defeasible in
the latter provision which is subsequently acquired by or transferred to
another proprietor. Accordingly, the question which arises is whether
given the facts in Adorna Properties, did the appellant company’s title
come within section 340(3)? The Federal Court thought so, which
unfortunately cannot be correct. The person who forged the signature of
the respondent did not transfer the title to herself first. In other words,
the person who committed the forgery did not register the lands in
her own name but sold them straight to the appellant company. As
such, the appellant company was the immediate registered proprietor
from the respondent, being a proprietor immediately to the forgery.
The appellant company, thus, came within section 340(2) and not, as
the Federal Court held, section 340(3).
[11] It would appear that the Federal Court did not have in mind
the different categories of registered proprietors who come within
section 340(2) and section 340(3), namely, immediate registered
proprietors and subsequent registered proprietors respectively.
Accordingly, it did not limit the benefit of the proviso to section 340(3)
to the latter category. That the proviso to section 340(3) applies
exclusively to situations covered by section 340(3) is further reinforced
by the language used in the proviso itself, namely, the expression
“Provided that nothing in this subsection …” must clearly refer to
subsection (3) of section 340. That being the case, the proviso only
applies to a subsequent registered proprietor, and not just any proprietor
who has acted in good faith and for value. The construction of the
Federal Court has the effect of negating the concept of deferred
indefeasibility entrenched in section 340, which goes against the clear
intention of Parliament.
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Concept of deferred indefeasibility reinstated in Tan Ying Hong
[12] Nearly a decade after the decision in Adorna Properties, the Federal
Court in Tan Ying Hong v Tan Sian San & Ors12 (“Tan Ying Hong”)
reiterated and reaffirmed the true legal position as set out in section
340, namely, that the concept of deferred indefeasibility, all along,
has been embodied therein. The appellant, who was alienated and
issued with the document of title to the land in question, had brought
proceedings against, inter alia, the third respondent, a bank, to set aside
two charges registered against the said land in favour of the latter.
The charges were executed by the first respondent, the rogue, who
had forged the appellant’s signature and created a power of attorney
stating that he (the first respondent) was authorised to act on behalf
of the appellant. At no time was the land in question transferred
and registered in the name of the first respondent. The charges were
executed to secure loans made by the bank in favour of the second
respondent, a company. The first respondent had since absconded.
The appellant only became aware of the forgery when he received
a notice of demand from the bank seeking repayment of the loans.
Both the High Court and the Court of Appeal, following the decision
of the Federal Court in Adorna Properties, ruled against the appellant,
holding that the bank had acquired immediate indefeasibility of the
charges registered in its favour.13 Dissatisfied with the decision of the
Court of Appeal, the appellant appealed to the Federal Court.
[13] The Federal Court held that the proviso to subsection (3) of
section 340 applies only to the particular subsection concerned and
not to other provisions of section 340.14 The Federal Court noted that
a proviso to a subsection would not apply to another subsection as a
proviso carves out an exception to the provision immediately preceding
it and to no other.15 In the instant case, this was confirmed by the
language used in the proviso itself which expressly refers to and

12 [2010] 1 AMR 557; [2010] 2 MLJ 1.
13 As ascertained from the main judgment of the Federal Court in Tan Ying Hong
as both the High Court and Court of Appeal decisions are unreported.
14 [2010] 1 AMR 557 at 575, [39]; [2010] 2 MLJ 1 at [51].
15 [2010] 1 AMR 557 at 575, [37]; [2010] 2 MLJ 1 at [49], citing Gajo Ram v State of
Bihar AIR 1956 Pat 113 and Ram Narain Sons Ltd v Assistant Commissioner of SalesTaxtax AIR 1955 SC 765.
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qualifies only subsection (3) and no other provisions in section 340.16
Thus, the effect of the proviso to section 340(3) is to protect subsequent
transfers or interests in land subsequently granted thereout where the
subsequent (not immediate) transferee has acted in good faith and
for valuable consideration.
[14] Zaki Tun Azmi CJ took the opportunity to correctly illustrate the
concept of indefeasibility of title under section 340 as follows:
Let us refer to the first owner of a piece of land as “A” who then
transfers the same piece of land to “B” and which subsequently is
transferred to “C”.
As far as s 340(1) of the NLC is concerned, A’s title to the land is totally
indefeasible. In short if A’s name appears on the registration, no one
can come and claim for that title. The law will not entertain it at all.
Now comes the next person, B, whose name appears in the register. If
it can be shown that the title or interests obtained by B was obtained
by fraud or misrepresentation by him or anyone else to which he
was a party or privy then his claim to the title or interest can be
defeated (see s 340(2)(a) of the NLC). Otherwise, B stands in the
same position as A.
The situation where it is proved that the registration in B’s name was
obtained by forgery or by means of an insufficient or void instrument
is the same (see s 340(2)(b) of the NLC). His title or interest to the
land is liable to be set aside by the previous owner who has a good
title. In this latter instance, there is no need to show that B was a
party or privy to that forgery or to obtaining the title or interest by
a void instrument.
The third instance where B’s title or interest could be defeated is
where it was unlawfully acquired through the exercise of any power
or authority conferred by any law. Section 340(2)(c) of the NLC
deals with one who was for example acting in his capacity as an
agent to a power of attorney. Even if C is in the same position as B,
subsection (3) also does not give protection to C unless he can show
that he had acquired the title or interest in good faith and for valuable
consideration. Any title or interest gained by any person thereafter

16 [2010] 1 AMR 557 at 575, [38]; [2010] 2 MLJ 1 at [50].
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is also liable to be set aside unless it could be shown that he had
acquired it in good faith and for valuable consideration. This is
what is called deferred indefeasibility of title. If his title or interest
is challenged on similar grounds, the burden of proving there was
valuable consideration and good faith lies on him.17

[15] On the facts in Tan Ying Hong, the Federal Court had no difficulty
in finding for the appellant and in allowing the appeal. As the Federal
Court explained in its main judgment:
[I]t is not in dispute that the two charges registered in favour of the
third respondent were based on void instruments as the relevant
Forms 16A were not executed by the appellant. They were executed
by the first respondent pursuant to a forged PA. Thus, the charge
instruments (Form 16A) used in the present case were indisputably
void instruments. It follows, therefore, that the two charges in this
case are liable to be set aside under s 340(2)(b) since they are based
on void instruments.
The third respondent is an immediate holder of these charges. That
being the position, the third respondent could not take advantage
of the proviso to subsection (3) of s 340.18

[16] There is no doubt that a void instrument would include one that
is forged.19 The Federal Court also made it clear in its main judgment
that the manner in which the appellant got his name registered
on the document of title was immaterial. The appellant had in his
own admission stated that he did not apply for the land and that
he was not aware that the land had been alienated to him by the
Pahang State Government and registered in his name until the third
respondent issued a notice of demand on him. In the opinion of the
Federal Court, this issue was of no concern to the court given that it
was never challenged by any party, including the third respondent,
that the appellant was the registered proprietor of the land. The only
material issue was whether the charges registered in favour of the
third respondent were defeasible under section 340(2)(b).20
17 [2010] 1 AMR 557; [2010] 2 MLJ 1 at [5]-[9] (emphasis in original).
18 [2010] 1 AMR 557 at 576, [44] and [45]; [2010] 2 MLJ 1 at [55] and [56].
19 See also Teo & Khaw, Land Law in Malaysia – Cases and Commentary, 3rd edn
(LexisNexis, 2012) at [4.100].
20 [2010] 1 AMR 557 at 576, [48]; [2010] 2 MLJ 1 at [60].
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Developments since Tan Ying Hong
[17] Cases decided since Tan Ying Hong have mainly centred on
the issue of whether the registered proprietor is an immediate or
subsequent purchaser. As noted above, depending on the findings of
the court, this will determine if the purchaser can get the protection
accorded by the proviso to section 340(3).
[18] In Tan Ying Hong, the then Chief Justice of Malaysia, Zaki Tun
Azmi, in concurring with the main judgment of the Federal Court of
which he was a member, had, in a separate judgment, expressed the
following sentiment:
I am legally obligated to restate the law since the error committed in
Adorna Properties is so obvious and blatant. It is quite a well-known
fact that some unscrupulous people have been taking advantage
of this error by falsely transferring titles to themselves. I hope that
with this decision, the Land Authorities will be extra cautious when
registering transfers.21

[19] One would have thought that with the correction of the error
in Adorna Properties, it would make it more difficult for rogues to
fraudulently transfer land by means of forgery or void instrument.
A party who is a prospective immediate transferee to such vitiating
factors, given that he will only obtain a defeasible title under section
340(2) notwithstanding that he acted in good faith and gave valuable
consideration, will act with extra caution and with greater due diligence
to prevent the transaction from falling through. However, this does
not appear to be so given the undiminished spate of fraudulent
transactions as can be seen in the following cases.
Immediate purchasers and the remedy of damages
[20] The position of immediate purchasers who are bona fide and for
value was further considered in the following cases. The basis of the
claim in section 340 was considered in the first case below together
with the issue of whether a claim for damages may be pursued
thereunder against this category of immediate purchasers who have
divested themselves off the property.

21 [2010] 1 AMR 557; [2010] 2 MLJ 1 at [11].
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[21] In Low Huat Cheng & Anor v Rozdenil bin Toni and another appeal,22
the plaintiff, Rozdenil bin Toni, was the administrator of the estate of his
deceased parents. The second defendant, who was the plaintiff’s elder
brother, wrongfully and illegally sold and transferred the property,
which was part of the estate, to the third and fourth defendants
using a forged instrument. The power of attorney used by the second
defendant was a false instrument because it carried a date of execution
well after the death of the plaintiff’s parents. In addition, the name
of the commissioner for oaths, who had purportedly witnessed and
attested the power of attorney, was also false. The third and fourth
defendants, Low Huat Cheng and Tan Goat Eng, had purchased the
property from the second defendant in good faith for value. The
third and fourth defendants subsequently sold the property to the
fifth defendant who purchased it in good faith and for value. The
property was then charged to the sixth defendant bank as security
for a loan granted by it to the fifth defendant. The latter defaulted
in the repayment of the loan and the property was foreclosed by
the sixth defendant. Thereafter, the property was auctioned off and
purchased at a public auction by the seventh defendant, who is the
current registered owner of the property.
[22] The plaintiff came to know of the transactions above and
commenced action against all seven defendants. The claim against
the first defendant was premised on its negligence in accepting the
registration of the memorandum of transfer of the property to the third
and fourth defendants. The plaintiff’s claim against the defendants was
grounded on two distinct causes of action. The first was a statutory
claim under section 340 seeking an order to cancel all the dealings
pertaining to the property and to have the ownership of the property
rectified back to the estate of his parents. The second was based on
the tort of negligence for which the plaintiff sought damages from
all the defendants.
[23] The fifth, sixth and seventh defendants successfully brought an
application to strike out the plaintiff’s claim against them in the High
Court. Judgment in default was entered against the second defendant.
The plaintiff’s claim against the first defendant was dismissed by the
High Court.
22 [2016] 5 AMR 609; [2016] 5 MLJ 141.
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[24] As for the third and fourth defendants, the High Court was of the
view that, while they, as the immediate purchasers, had purchased
the property in good faith for value, this was of no avail in light of
the express provision of section 340(2)(b) which stipulates that where
the registered title or interest of a person is obtained by forgery or by
means of a void instrument, the title or interest of any such person
or body shall not be indefeasible. In addition, the defence afforded
by the proviso to section 340(3), namely deferred indefeasibility, was
only available to a subsequent purchaser, which the third and fourth
defendants were not. The High Court also held that the appropriate
remedy was damages, to be paid by the third and fourth defendants,
since the property could not be ordered to be returned to the plaintiff.
[25] The Court of Appeal upheld the decision of the High Court. It
was irrelevant that the third and fourth defendants were purchasers
in good faith for value without notice as they were immediate
purchasers. In lieu of the retransfer of the property, which was no
longer possible, the third and fourth defendants were liable to pay
damages to the plaintiff. The Court of Appeal appeared to suggest
that the remedy of damages was statutorily imposed under section
340 in the circumstances.
[26] The Federal Court agreed with both the High Court and the
Court of Appeal that, applying the law in Tan Ying Hong, the third
and fourth defendants were immediate purchasers. The Federal Court
elaborated as follows:
As immediate purchasers of a title tainted by a forged power of
attorney, they acquired a title that was not indefeasible. That the third
and fourth defendants were bona fide purchasers could not by that
fact alone give a shield of indefeasibility. The defeasible title of the
third and fourth defendants was still liable to be set aside before the
fifth defendant, the subsequent purchaser, became the holder of the
registered title of the property … However, by the time the plaintiff
as the true original registered proprietor commenced the present
action…, the defeasible title of the third and fourth defendants as
bona fide immediate purchasers had become indefeasible when it was
subsequently passed to the fifth defendant, a bona fide subsequent
purchaser. It therefore follows that the High Court and the Court of
Appeal had gone too far to declare that the transfer of the property
from the original owners (that is to say the parents of the plaintiff) to
the third and fourth defendants was void. Unlike in the case of Tan
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Ying Hong v Tan Sian San & Ors, the issue of setting aside the third
and fourth defendants’ title to the said property did not arise as the
property had been sold to the fifth defendant, who was a bona fide
purchaser without notice; a retransfer of the property to the plaintiff’s
name was therefore not possible in the circumstances. …23

[27] As to whether in lieu of the retransfer of the property, a claim in
damages is available to the plaintiff as the true owner of the property
under section 340, the Federal Court departed from the views expressed
by both the High Court and the Court of Appeal. The Federal Court
was of the opinion that this question had to be approached on the
basis of section 340 itself. Section 340(2) created a cause of action
independent of any common law claim for tort or breach of contract.
The cause of action envisaged in section 340 is a statutory claim, where
the relief is explicitly specified therein, namely, setting aside the title
or interest in question. Having regard to the legislative scheme in
section 340, it is apparent that the provision does not envisage a relief
in damages at all; there is clearly no provision in relation to damages.
The Federal Court reiterated the general principle that when a right
is created by a statute and a special sanction is also given by the same
statute, regard must be had to that sanction and the obligation can
only be enforced in the prescribed manner.24 Further, the statutory
claim under section 340 is an action in rem brought for the assertion
of property rights which is enforceable against the world at large,
as opposed to a right in personam for damages which is enforceable
against a specified person which arose out of an obligation whether
in contract or in tort.25
[28] On the submission of counsel for the plaintiff that the decision
of the High Court in Tara Rajaratnam v Datuk Jagindar Singh & Ors26
supported the contention that section 340 not only allowed the court
to set aside the impugned transfer but also to award damages to the
plaintiff in lieu of the title as the property was no longer in the hands of
the third and fourth defendants, the Federal Court noted that damages
23 [2016] 5 AMR 609; [2016] 5 MLJ 141 at [47].
24 Citing the authority of Cobar Corporation Limited and Rubind Henrik Corbett (Trustee)
v the Attorney-General for New South Wales (1909) 9 CLR 378.
25 See Luggage Distributors (M) Sdn Bhd v Tan Hor Teng & Anor [1995] 2 AMR 969;
[1995] 1 MLJ 719; Low Lee Lian v Ban Hin Lee Bank Bhd [1997] 1 AMR 1036; [1997]
1 MLJ 77 and Webb v Webb [1994] QB 696.
26 [1983] 2 MLJ 127.
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were awarded in that case on the basis of the common law of deceit
and not on the basis of section 340. This was also the position taken
by the Federal Court27 and the Privy Council28 when the case went
on appeal, namely, that the award of damages was not made under
section 340 but in point of fact were awarded in tort.
[29] In conclusion, all that section 340 provides is the setting aside
of the impugned title or interest upon one or more of the grounds of
defeasibility specified therein. Further, being an action in rem, which
is an action directed towards property, the Federal Court was not at
all convinced that under section 340 the court has the power to award
damages.
[30] However, the concept of indefeasibility provided in section 340
does not do away with the court’s jurisdiction in equity to do justice,
namely, to grant relief in a claim in personam founded in law or equity
which is enforceable against or binding on the registered proprietor.29
The Federal Court found that the plaintiff’s claim in personam for
damages against the third and fourth defendants was founded in the
tort of negligence. This was evident from the plaintiff’s statement of
claim where he averred that the third and fourth defendants accepted
the transfer of the property from the second defendant even though
they had reasons to know that the power of attorney was false. Damages
as a relief in a claim in personam founded in tort are only available
if the plaintiff could prove that the third and fourth defendants had
wronged him as shown in the case of Datuk Jagindar Singh & Ors v Tara
Rajaratnam, mentioned earlier. However, when it came to adducing
evidence, the Federal Court found that the plaintiff made no attempt
whatsoever to affix any knowledge of the defective power of attorney
on the part of the third and fourth defendants. Instead, the third and
fourth defendants had shown successfully in their defence that they
were bona fide purchasers of the property for value without notice.
[31] In the circumstances, the plaintiff’s remedy was against the second
defendant who wrongfully caused the plaintiff’s loss. As the plaintiff
had obtained judgment in default against the second defendant, he
should proceed to assess damages against the second defendant.
27 See Datuk Jagindar Singh & Ors v Tara Rajaratnam [1983] 2 MLJ 196.
28 See Datuk Jagindar Singh & Ors v Tara Rajaratnam [1986] 1 MLJ 105.
29 See Frazer v Walker and Others [1967] 1 AC 569 and Oh Hiam & Ors v Tham Kong
[1980] 2 MLJ 159.
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[32] The issue of damages did not arise in the following two cases as
the property was still vested in the immediate purchasers. However,
the Federal Court took the opportunity to further clarify the position
of immediate purchasers who are bona fide under section 340.
[33] In Kamarulzaman bin Omar & Ors v Yakub bin Husin & Ors
(“Kamarulzaman bin Omar”),30 the appellants were the nephew and
nieces of the deceased who was the registered co-proprietor of the
property in question. Some 43 years after the death of the deceased,
the first respondent applied and obtained an order to distribute the
undivided share of the deceased to the first to fourth respondents.
After being vested with the undivided share in the property, the first
to fourth defendants transferred their interests therein to the fifth and
sixth respondents respectively. Both transfers were executed by the
first respondent, first for himself and also as attorney for the second
to fourth respondents.
[34] The appellants commenced action against the respondents on
the ground that, inter alia, the first to fourth respondents had acquired
title by fraud and/or misrepresentation and that the fifth and sixth
respondents had therefore not acquired an indefeasible title to the
property. The appellants asked for, inter alia, the title or interest of the
fifth and sixth respondents to be set aside. The appellants obtained
judgment in default against the first to fourth respondents as the latter
did not defend the claim. The fifth and sixth respondents pleaded that
they had no knowledge of the fraud and that they were purchasers
in good faith for value.
[35] The High Court set aside the order of distribution and held that
the first to fourth respondents had no right to transfer their undivided
shares in the property to the fifth and sixth respondents. However,
the fifth and sixth respondents were bona fide purchasers for value
and their title or interest was protected by section 340(3) having
regard to Adorna Properties.31 The Court of Appeal found fraud on
the part of the first to fourth respondents, but held that the fifth and
sixth respondents, in the absence of fraud on their part, had acquired
an indefeasible title or interest. Thus, both the High Court and the
Court of Appeal held that the title or interest of the fifth and sixth
respondents, in the absence of fraud on their part, was protected by
the proviso to section 340(3).
30 [2014] 1 AMR 493; [2014] 2 MLJ 768.
31 Ibid, at para [7].
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[36] In allowing the appeal, the Federal Court surveyed the case law
authorities prior to Tan Ying Hong and noted that there were already
cases urging for a review of the Federal Court decision in Adorna
Properties. These cases refused to follow Adorna Properties. For example,
in Subramaniam a/l NS Dhurai v Sandrakasan a/l Retnasamy & Ors,32 the
majority of the Court of Appeal held that Adorna Properties was not
binding authority:
… our courts should no longer treat themselves bound by the Federal
Court judgment in Adorna Properties Sdn Bhd v Boonsom Boonyanit as
it was decided per incuriam. It follows that this court and the High
Court must now proceed on the basis that the Code provides for
deferred and not immediate indefeasibility.

[37] The Court of Appeal in the later case of Au Meng Nam & Anor v
Ung Yak Chew & Ors33 adopted the same stance and urged the court
to review its decision in Adorna Properties. The subsequent Court of
Appeal case in AGS Harta Sdn Bhd v Liew Yok Yin34 also recognised that
the decision in Adorna Properties had been heavily criticised.
[38] In the instant case of Kamarulzaman bin Omar, the Federal Court
held that the fifth and sixth respondents being immediate purchasers
were not entitled to the protection of the proviso in section 340(3).
Acting bona fide on the part of an immediate purchaser was not a shield
to defeasibility. The following explanation of the Federal Court on
the matter is most instructive:
In the instant case, both the trial court and the Court of Appeal held
that the fifth and sixth respondents were bona fide purchasers. But
unfortunately, both the trial court and the Court of Appeal failed to
inquire whether the fifth and or sixth respondents were immediate
or subsequent purchasers. Only a subsequent purchaser is entitled
to raise the shield of indefeasibility. An immediate purchaser of
a title tainted by any one of the vitiating elements acquires a title
that is not indefeasible. It flows from Tan Ying Hong that the bona
fides of an immediate purchaser is not a shield to defeasibility. The
defeasible title of a bona fide immediate purchaser is still liable to

32 [2005] 5 AMR 292; [2005] 6 MLJ 120 at [22]. See also Abu Bakar bin Ismail & Anor
v Ismail bin Husin & Ors [2007] 3 AMR 257; [2007] 4 MLJ 489 at [16].
33 [2007] 4 AMR 546 at 562, [17]; [2007] 5 MLJ 136 at [34].
34 [2010] 3 AMR 796; [2010] 1 MLJ 309 at [13].
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be set aside. The defeasible title of a bona fide immediate purchaser
only becomes indefeasible when it is subsequently passed to a bona
fide subsequent purchaser. That the fifth and sixth respondents
were bona fide purchasers could not by that fact alone give a shield
of indefeasibility. The fifth or sixth respondents only acquired an
indefeasible title if they were bona fide subsequent purchasers. But
for the fifth and sixth respondents to have been bona fide subsequent
purchasers, there must have been an immediate purchaser in the first
place. The first and fourth respondents, from whom the fifth and sixth
respondents obtained title, were not immediate purchasers. Rather,
they were imposters of those entitled to the estate of the deceased.
They, like the fake Boonsom who impersonated the true Boonsom,
had no title to pass to the fifth and sixth respondents. The fifth and
sixth respondents who were the immediate purchasers, acquired a
title that was not indefeasible. But when the fraudulent title of the first
to the fourth respondents were set aside by the default judgment, the
defeasible title of the fifth and sixth respondents was also defeated.35

[39] In Letchumanan Chettiar Alagappan @ L Allagappan (as executor
to SL Alameloo Achi alias Sona Lena Alamelo, deceased) & Anor v Secure
Plantation Sdn Bhd,36 the High Court and Court of Appeal committed
the same mistakes when determining whether a transfer of property
to the respondent had acquired the shield of indefeasibility. A, the
deceased, was the registered owner of the property in question.
The first appellant was the executor of the will of the deceased. The
second appellant was the lawful attorney of the first appellant. By
a sale and purchase agreement, one K, as purported attorney of the
first appellant, sold the land to the respondent pursuant to a power of
attorney. The latter secured a bank loan to finance its purchase of the
property. However, both the transfer and charge instruments were
rejected for registration by the Registrar of Titles. The second appellant
lodged a police report that the first appellant had not executed any
instrument of transfer of the property to the respondent and that any
such instrument was false. The second appellant also lodged a private
caveat to prohibit the registration of any dealing of the property. The
respondent then commenced action for specific performance of the
sale and purchase agreement and for damages against, inter alia, the
appellants. The respondent contended that K was the lawful attorney
35 [2014] 2 MLJ 768 at [43].
36 [2017] 3 AMR 625; [2017] 4 MLJ 697.
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of the first appellant and that the impugned power of attorney was
valid. The first appellant disputed that the signature on the power of
attorney was his.
[40] The High Court found that the power of attorney was valid on
account of the fact of its registration and due to its compliance with
the statutory requirements of the Powers of Attorney Act 1949. As a
result, specific performance was ordered against the appellants and
the caveat entered by the second appellant was removed.
[41] The Court of Appeal agreed with the High Court and found that
the respondent was a purchaser in good faith. In essence, the Court
of Appeal held that a bona fide purchaser acquired an immediate
indefeasible title, albeit that the instrument of transfer was executed
by a fraudster or that the instrument of transfer was a forgery.
[42] In allowing the appeal, the Federal Court found that the
respondent was not a subsequent bona fide purchaser. Instead, the
respondent was an immediate purchaser to the fraud committed
by K and was not entitled to the protection under the proviso to
section 340(3). Only a subsequent purchaser was entitled to raise the
shield of indefeasibility thereunder. As the Federal Court elaborated:
The Court of Appeal could not be more wrong in holding that the
bona fides of the respondent, who was an immediate purchaser, was
a shield against fraud committed against the first appellant. The title
of the respondent could be defeated by any of the vitiating elements.
On the facts, the title of the respondent could be defeated “where
registration was obtained by forgery or by means of an insufficient
or void instrument” (see s 340(2)(b) of the NLC and Tan Ying Hong at
para 8) or “where the title or interest was unlawfully acquired by the
person or body in the purported exercise of any power or authority
conferred by any written law” (see s 340(2)(c) of the NLC and Tan
Ying Hong at para 9).
The Court of Appeal was also wrong to hold that once proved that
the respondent was a bona fide purchaser, the burden was upon the
appellants to prove forgery … As said, bona fide purchaser was no
shield against defeasibility. The claim was for specific performance
of the SPA executed by the supposed attorney of the first appellant.
The respondent had to prove that the SPA was indeed executed by
the lawful attorney of the first appellant. Proof of bona fide purchaser
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could not make out a prima facie case to shift the onus of proof to
the appellants. …37

[43] In conclusion, both the High Court and the Court of Appeal
were wrong to hold that the standing of a bona fide purchaser was
material to the outcome of the case, when the proviso to section 340(3)
only protected the title of a subsequent bona fide purchaser, of which
standing the respondent was not. Although the concept of immediate
indefeasibility was inapplicable to an immediate purchaser under
section 340, the Court of Appeal, nevertheless, held that the standing
of a bona fide purchaser conferred immediate indefeasibility on the
title of the respondent. Given that the courts below were wrong on,
inter alia, the effect of the proviso to section 340(3) and the position
of a bona fide purchaser in relation to the indefeasibility of title, the
order of specific performance was set aside and the Registrar of Titles
ordered to restore the deceased as proprietor of the property.
[44] In Samuel Naik Siang Ting v Public Bank Bhd,38 the proviso to
section 340(3) was correctly applied in the circumstances of the case
and the decisions of the courts below were affirmed by the Federal
Court. Majlis Perbandaran Manjung (MPM) had subdivided the land
of which they were registered proprietor into various lots. MPM and
the developer appointed by them sold the various lots to purchasers
who had obtained loans from the respondent to finance the purchases.
The loans were secured upon the relevant loan agreements, deeds of
assignment in favour of the respondent and letter of undertaking from
MPM and the developer to deliver to the respondent the individual
documents of title upon issuance thereof. MPM and the developer
failed to do this even though the loans were granted and duly disbursed
in full by the respondent to the developer. Instead, MPM and the
developer subsequently sold the subdivided lots to new purchasers,
including the appellant, who were registered as the proprietors of the
respective lots. The respondent then lodged private caveats on the
lots. Meanwhile, the earlier purchasers had defaulted on their loan
repayments and the respondent obtained judgment against them.
The respondent commenced action against, inter alia, the appellant.

37 [2017] 3 AMR 625 at [45] and [46]; [2017] 4 MLJ 697 at [46] and [47].
38 [2018] 3 AMR 259; [2015] 6 MLJ 1.
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[45] Both the High Court and the Court of Appeal found in favour
of the respondent. The Court of Appeal held that the proviso to
section 340(3) did not confer protection on the appellant who was
an immediate purchaser of the lot in question. The issue before the
Federal Court was whether the registered title of the appellant can be
defeated by the non-registered interest of the respondent, an assignee
or lender, under an earlier sale and purchase agreement in respect of
the same property with other purchasers.
[46] The Federal Court was of the view that the NLC does not expressly
or by necessary implication exclude or prohibit equitable interest in
alienated land. Accordingly, the equitable mortgage of the respondent
created by contracts outside the NLC ought to be given effect to.39
[47] The Federal Court found that MPM, being the registered proprietor
of the land, after executing the sale and purchase agreements with
the earlier purchasers and having received the full purchase price,
was a bare trustee.40 As such, the subsequent sale to the appellant by
MPM was void ab initio as MPM did not have any legal or requisite
capacity to enter into such an agreement. It followed that the related
transfer Form 14A was in fact a void instrument.41
[48] As the transfer of title to the appellant was by way of a void
instrument, the appellant’s title to the lot was indisputably defeasible
under section 340(2)(b). The appellant could not rely on the protection
conferred by the proviso to section 340(3) as he was an immediate
purchaser of the lot from its registered proprietor i.e. MPM. The
appellant’s title was, thus, liable to be set aside and the register
rectified accordingly.
Immediate or subsequent purchasers?
[49] In CIMB Bank Bhd v AmBank (M) Bhd & Ors,42 the interesting
question of when a party is an immediate or subsequent purchaser
was considered. As seen from the discussion above, only a subsequent
39 [2018] 3 AMR 259; [2015] 6 MLJ 1 at [43], [63]-[65].
40 [2018] 3 AMR 259; [2015] 6 MLJ 1 at [53], citing the well-established authorities of
Lysaght v Edwards (1876) 2 Ch D 499; Temenggong Securities Ltd & Anor v Registrar
of Titles, Johore & Ors [1974] 2 MLJ 45; Karuppiah Chettiar v Subramaniam [1971] 2
MLJ 116 and Hon Ho Wah & Anor v United Malayan Banking Corpn Bhd [1994] 2
AMR 1305; [1994] 2 MLJ 393.
41 [2018] 3 AMR 259; [2015] 6 MLJ 1 at [70].
42 [2017] 6 AMR 309; [2017] 5 MLJ 142.
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purchaser can have the protection conferred by the proviso to
section 340(3). In the instant case, the Chings were the registered owners
of the land which was charged to Southern Bank Bhd as security for a
loan. The latter’s business was subsequently vested unto the appellant.
[50] The Chings and W subsequently entered into a sale and purchase
agreement pertaining to the land. W applied for a loan from the first
respondent to finance his purchase of the land. The first respondent
was informed by the solicitors, who prepared the sale and purchase
agreement between the Chings and W, that the Chings had settled
the loan sum due to the appellant. The first respondent’s solicitors
then presented the purported discharge of charge, the memorandum
of transfer by the Chings to W, and the memorandum of charge by
W in favour of the first respondent together with what purported to
be the original document of title for registration. In due course, these
instruments were registered.
[51] The appellant commenced proceedings to declare the charge in
favour of the first respondent null and void. The High Court found, inter
alia, that the discharge of charge purportedly signed by the appellant
had been forged. It also found that W created a charge of the land by
forging the signature of the attorney of the appellant and registering
the same as a discharge of charge to enable the current charge over
the land in favour of the first respondent to be registered.43 The High
Court was of the view that the first respondent was an immediate
purchaser. This was because it was a direct purchaser of the interest
registered as a charge based on a discharge of charge purportedly
executed by the appellant which then allowed a charge to be registered
in the name of the first respondent. The charge in favour of the first
respondent was liable to be set aside under section 340(2)(b).
[52] While the Court of Appeal agreed with the High Court that the
discharge of charge had been forged, it found that the first respondent
was a subsequent purchaser. This was because the only way the
first respondent obtained their interest was from W and not from
the appellant. The latter’s interest in the property had been then
extinguished by the forged discharge resulting in W becoming the
immediate purchaser. The first respondent then derived their interest
in the property from the charge executed by W. Thus, when the first
43 [2017] 6 AMR 309; [2017] 5 MLJ 142 at [43].
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respondent became the charge from W’s memorandum of charge, the
first respondent became the subsequent purchaser.44
[53] Before the Federal Court, it was argued for the appellant that
W only acquired a defeasible title pursuant to section 340(2)(b). As
W acquired no title to the property, he could not be found to have
given any charge on such impugned title. Accordingly, the charge
created by W in favour of the first respondent, which is dependent
on the validity of the title of the charger, must necessarily be set
aside. Otherwise, to uphold the first respondent’s contention that
the charge was valid and indefeasible pursuant to the proviso to
section 340(3), even though it was registered with the presentation of
the forged discharge of charge form and forged issue document of title,
would be a return to the position laid down by the Federal Court in
Adorna Properties where a purchaser was held to have obtained good
title notwithstanding the title was procured by the presentation of a
forged instrument of transfer.
[54] The majority in the Federal Court, in dismissing the appeal,
rejected the contention of the appellant and agreed with the reasoning
of the Court of Appeal. As the majority elaborated:
… AmBank must be a subsequent purchaser. As discussed earlier,
AmBank, being a chargee was a holder of subsequent interest in the
property and thus, was protected by the proviso of s 340(3) of the NLC.
… Clearly, a chargee comes within the meaning of purchaser under
the proviso to s 340(3) of the NLC. …45

[55] Jeffrey Tan FCJ gave a dissenting judgment. He rejected the
contention that a charge was not an interest acquired by a purchaser
within the meaning of the proviso to section 340(3). Section 205(1) when
read together with Parts Fourteen-Seventeen of the NLC provides that
the dealings capable of being effected under the NLC with respect
to alienated lands and the interests therein are transfers, leases and
tenancies, charges and liens, and easements. A transfer involves
transferring the whole of the alienated land while an interest such as
a lease, tenancy, charge, lien and easement does not have this effect.
They only create an interest in the alienated land which does not pass
44 [2017] 6 AMR 309; [2017] 5 MLJ 142 at [50].
45 Ibid, at [34] and [35].
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but remains with the registered proprietor. This is the “interest” stated
in the proviso to section 340(3).
[56] There are also case law authorities which make it clear that a charge
is an interest in alienated land. The Privy Council in T Damodaran v Choe
Kuan Him46 held that “…interests in land, short of proprietorship, which
are capable of being registered are leases, charges and easements.” In
Luggage Distributors (M) Sdn Bhd v Tan Hor Teng & Anor,47 the Court
of Appeal similarly stated that registrable interests falling short of
ownership are leases, charges and easements. Recently, in Malaysia
Building Society Bhd v KCSB Konsortium Sdn Bhd,48 the Federal Court
held that “…under the NLC, a charge is an interest in land.”
[57] In light of the above, it was indisputable that “… a charge is an
interest and that a chargee is a purchaser, both within the meaning
of the proviso. The first respondent was a purchaser of interest in the
said land.”49 However, as his Lordship correctly pointed out, that the
respondent was a purchaser was not the real issue but whether it was
an immediate or a subsequent purchaser for purposes of the proviso
to section 340(3).
[58] In his Lordship’s opinion, even if it was assumed for the sake
of argument that the first respondent was a subsequent purchaser,
who then was the immediate purchaser? If W was not the immediate
purchaser, the first respondent could not be a subsequent purchaser.
Having regard to section 5 of the NLC, W has to be a purchaser in good
faith in the first place. Being a forger, W could not be such a purchaser
as good faith means the absence of fraud, deceit or dishonesty in the
circumstances of the case.50 As his Lordship explained:
To repeat, the undisturbed finding of the trial court was that [W]
forged the signature of the attorney of the appellant on the discharge
of charge that [W] presented together with a forged document of title
and false pelan tanah to enable registration of the forged discharge
of charge, transfer and charge. … The first respondent accepted that
[W] was the forger, albeit of the discharge of charge. There was no

46
47
48
49
50

[1979] 2 MLJ 267 at 269.
[1995] 2 AMR 969; [1995] 1 MLJ 719.
[2017] 3 AMR 417; [2017] 2 MLJ 557 at [20].
[2017] 6 AMR 309; [2017] 5 MLJ 142 at [77].
See State Tailor Sdn Bhd v Nallapan [2005] 3 AMR 36; [2005] 2 MLJ 589 at [44].
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evidence that the transfer was forged. But both the transfer to [W]
and charge to the first respondent could not and would not have
been registered in the first place without the forged discharge of
charge. [W], who authored the forgery, knew that. And [W], who
authored and presented the forgery for registration that opened the
way for registration of the transfer and charge, could not have acted
in good faith. The transfer was not forged. But the transfer could not
have been registered without the forged document of title … . Even
when viewed in isolation, the transfer was not in good faith. But
the entire transaction should be viewed as a single transaction. …
Also, the conduct of [W] should be viewed in totality and as a whole.
The transfer would not have been registered but for the forgery of
the discharge of charge. [W] surely knew that the Chings had not
redeemed the said land from the appellant to effect a transfer of the
said land, free of the charge, to him. That however was no obstacle
to [W], who forged the discharge of charge to engineer a transfer free
of the charge. There could be no question about it. [W] defrauded the
appellant of its charge. When viewed in totality, the overall conduct
of [W] was criminal. It would rub salt to the wound if it were held that
Wong was a purchaser in good faith. The cruelest cut of all would
be that [W], the forger, would have the right to redeem the said land
if it were held that the charge was indefeasible.51

[59] As W was not a purchaser in good faith, he could not be the
immediate purchaser in good faith and for valuable consideration.
It was the first respondent who was the immediate purchaser to the
forgery committed by W. For the title or interest of the subsequent
purchaser to be indefeasible under the proviso to section 340(3), both
the immediate and subsequent purchasers must be purchasers in good
faith and for valuable consideration. One without the other is fatal to
the claim to indefeasibility thereunder.
[60] The dissenting judgment of Jeffrey Tan FCJ is a convincing one.
Should a forger be allowed to benefit from his ill-gotten gains? In the
circumstances in CIMB Bank, the various transactions carried out by
W, the forger, should be viewed as one elaborate scheme to benefit
himself. Technically speaking, the majority was right in viewing W
as the immediate purchaser as there was no fraud involved in the
transfer from the Chings to W. The forgery was only in respect of the
discharge of charge of the appellant. However, it is an affront to justice
51 [2017] 6 AMR 309; [2017] 5 MLJ 142 at [88].
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that W should be able to get away with his fraudulent scheme to cheat
the appellant and in the process, obtain an advantage for himself. It
will also be setting a bad precedent as it will encourage a forger to
act in the same manner as W, knowing that he will still be able to
enjoy the fruits of his ill-gotten gains. To discourage such fraudulent
conduct as in CIMB Bank, the protection conferred in the proviso to
section 340(3) should only be available to a bona fide subsequent
purchaser for valuable consideration only if his immediate purchaser
has also acted in good faith and for value. Otherwise, the subsequent
purchaser would only be regarded as the immediate purchaser and
the proviso cannot apply.
Neither immediate nor subsequent purchasers
[61] In Kasai Reiko v Annie Lor Lee Fong & Ors (Public Bank Bhd,
intervener),52 the vitiating element of fraud (and not forgery) was
involved. The plaintiff, a Japanese, had bought two apartments which
were registered in the names of the first defendants to hold for her
benefit. The plaintiff was seeking to stay under the Malaysia My Second
Home Programme. She had entered into this arrangement as she was
informed that the apartments had to be registered under a Malaysian
name. When she discovered that there was no prohibition against her
purchasing the apartments in her name provided the purchase price
was more than RM150,000, she asked for the two apartments to be
transferred back to her name. The first defendants refused to do so.
The plaintiff subsequently lodged a caveat over the two apartments
and sued to, inter alia, get back her two units. As one of the two units
had been charged to Public Bank Bhd, the bank applied to intervene
in the proceedings.
[62] On the issue of indefeasibility, the High Court held that the
continued refusal of the first defendants to transfer the apartments
back to the plaintiff was fraudulent.53 The court also correctly held
that the bank as a chargee was entitled to the protection afforded
them under section 340(1) in the absence of fraud to which the bank
was privy. The court was satisfied that the bank acted in good faith
and for valuable consideration. Thus far, the court’s decision cannot
be faulted.
52 [2013] 5 AMR 805; [2014] 7 MLJ 652.
53 Ibid, at [54].
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[63] However, the court created uncertainty when it referred to the
bank as a subsequent purchaser as follows:
[57] In our case, whether the bank is the holder of an immediate
interest who was not a party or privy to the fraud of the first
defendants or that the bank is a subsequent holder of interest, the
result is the same. …
[58] However, the first defendants have subsequent to their becoming
owners, charged the subject land to the bank. The bank here may be
said to have come within the meaning of a “purchaser in good faith
and for valuable consideration” in the proviso to s 340(3) of the NLC.
Section 5 of the NLC defines “purchaser” as a person or body who
in good faith and for valuable consideration acquires title to, or any
interest in land. I agree with learned counsel for the bank that the
term “purchaser” in the proviso is not limited to the person or body
that has acquired title to the subject land but extends to those taking
an interest in the land, e.g., a lessee or a chargee (the intervener bank
in the present case).54

[64] Given the circumstances of the case, there is no necessity to refer
to the proviso to section 340(3). It is crucial to note that the case dealt
with fraud and not forgery. Provided the bank or its agent was not a
party or privy to the fraud, its interest is not caught by section 340(2)(a)
and is indefeasible under section 340(1). The position is different in the
case of forgery where the wordings employed are different as seen in
section 340(2)(b) itself and the cases discussed above. Therefore, it is
not necessary to characterise the bank as an immediate or subsequent
purchaser for the purposes of the proviso to section 340(3). It is a
straightforward application of section 340(1).
Conclusion
[65] Since the decision of the Federal Court in Tan Ying Hong, a
myriad of situations have been considered by the courts in relation to
section 340, in particular the proviso to subsection (3) thereto. Generally,
the courts have correctly applied the concept of deferred indefeasibility
provided in section 340 and as propounded in Tan Ying Hong. There are,
however, situations where the courts ought to proceed more cautiously
in order to provide guidance for a better understanding of the operation
of section 340. This will ensure that the intention of Parliament as
reflected therein is duly adhered to, both in letter and spirit.
54 [2013] 5 AMR 805; [2014] 7 MLJ 652 at [57] and [58].
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Introduction
[1] Statutory interpretation is an important subject for all who are
involved in the administration and practice of law. It has a particular
impact on the judiciary, which is responsible for interpreting the
“intent” of Parliament. The observations below, by three Australian
law justices writing extra-judicially, set the scene for a new era in a
common law system where judge-made law is increasingly replaced
by legislation:
… the world of the common law is in retreat. It now circles in the
orbit of statute.1
The law of statutory interpretation has become the most important
single aspect of legal practice. Significant areas of the law are
determined entirely by statute. No area of the law has escaped
statutory modification.2
One of the changes making the work of modern judges different from
that of their predecessors is that most of the law to be applied is now
to be found in Acts of Parliament rather than judge-made principles
of common law (in which I include equity) … Making new law in
all areas, civil and criminal, is a central part of the work of modern

* PhD, Senior Lecturer, Thomas More Law School, Faculty of Law and Business,
Australian Catholic University; Visiting Fellow, University of New South Wales;
Adjunct Professor, Multimedia University Malaysia; formerly Professor and
Dean, Faculty of Law, University of Malaya.
1 The Hon. Justice Michael Kirby AC CMG, “Towards a Grand Theory of
Interpretation: The Case of Statutes and Contracts” (2003) 24 Statute Law Review
95-111 at 97.
2 James Spigelman AC, “The Poet’s Rich Resources: Issues in Statutory
Interpretation” (2001) 21 Australian Bar Review 224-234 at 224.
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parliaments. Consequently, applying legislation is now the largest
part of the work of modern judges.3

[2] The two arms of government, the legislature and the judiciary,
while independent and separate, work in unison4 to ensure law and
order in society. The analogy between this broader role of the legislator
and that of the judge, was noted by Justice Benjamin Cardozo in
the famous series of lectures he delivered at the Law School of Yale
University in 1921 citing Professor Gény.5 However, Parliament’s
legislative activity and the judiciary’s role are distinct from each other.
Professor Gény highlights that the legislator is not hampered by any
limitations in its appreciation of a general situation, thus regulating
in an abstract manner. However, the judge decides a specific case
to real problems before the court. In particular, in performing the
interpretative role, judges face various challenges.
[3] In a system of parliamentary government, Parliament is the
institution given the authority to make laws. The “legislature’s text
[becomes] the law”,6 employing the medium of language to express
its authority. Courts, tasked with the responsibility of discovering the
legislative intent, apply various rules of construction provided by the
common law and statute.7 Although construed as statutory construction
3 The Hon. Murray Gleeson AC, “The meaning of legislation: Context, purpose
and respect for fundamental rights” (2009) 20 Public Law Review 26-36 at 26–27
(reprint of the speech of the Hon. Murray Gleeson AC on his retirement from the
High Court after 10 years as Chief Justice of Australia, delivered as the Victoria
Law Foundation Oration on July 31, 2008).
4 Each with its different function under the doctrine of separation of powers. An
example of “judicial co-operation” is seen in Slazenger’s (Australia) Pty Ltd v Burnett
[1951] AC 13 where the Privy Council accepted the suggestion of Dixon J which
involved inserting 16 or so words in one section of the Workers’ Compensation
legislation, this example is cited by the Hon. Mr Justice RW Fox, “The judicial
contribution” in Alice Erh-Soon Tay and Eugene Kamenka (eds), Law-making
in Australia (Port Melbourne, Victoria: Edward Arnold (Australia) Pty Limited,
1980) 139-178 at p 156.
5 Benjamin N Cardozo, The Nature of the Judicial Process (New Haven: Yale
University Press, 1921) 119-120 citing François Gény, “Méthode d‘interprétation
et sources en droit privé positif”, Volume II (sec 176, 1919) 77 (translated as Modern
Legal Philosophy Series).
6 Kirby, see n 1 above at p 97.
7 The rules are however not binding but are merely guides to the interpretive
process. Bennion on Statutory Interpretation states that in searching for the
legal meaning of an Act, the court proceeds by identifying, determining and
weighing: it first identifies the general guides to legislative intention (termed as
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rules, the legislative intent is arrived at not only by reference to the
rules of construction but also by the assumptions on which the rules
are based.8 Thus, it has been recognised that it is a fiction to state that
courts seek the “legislative intent” of Parliament.9
[4] The difficulties faced in statutory interpretation are not new;
they were raised by Aristotle, and despite discussions over decades,
there has not been much advancement on the issue.10 Professor Gray,
in his lectures on the “Nature and Sources of the Law”11 states that
difficulties arise “when the legislature has had no meaning at all”. This
may be due to careless drafting through inadvertence as a result of
using language ambiguous in meaning, or ambiguity due to the fact
that it is impossible to anticipate the many particular circumstances
which the court is presently asked to provide a decision.12 Thus, courts
are tasked with two major tasks: first, “to make more profound the

8
9
10
11
12

“interpretative criteria”), then determines by reference to these relevant criteria
the specific interpretative factors (that is, on the wording of the Act and the facts
of the instant case) and finally it weighs the factors that are for or against each of
the opposing constructions argued by the parties, and then makes its decision,
see Francis Bennion, Bennion on Statutory Interpretation (LexisNexis, 5th edn,
2008) 544-545 (emphasis added).
Justice Susan Kenny, “Current Issues in the Interpretation of Federal Legislation”
[2013] Federal Judicial Scholarship 41.
Fox, see n 4 above, at p 151.
Jerome Frank, Courts on Trial, Myth and Reality in American Justice (Princeton,
New Jersey: Princeton University Press, 1949), p 293.
John Chipman Gray, The Nature and Sources of the Law (New York: The Columbia
University Press, 1909) cited by Cardozo, see n 5 above, at p 15; cited also by
Frank, see n 10 above, at p 293.
Frank, see n 10 above, at p 293, questioning for example, whether a statute
relating to innkeepers will apply to a company operating sleeping cars. A modern
day parallel is whether such legislation will apply to holiday accommodation
offered by online websites such as Airbnb. While most jurisdictions do not as yet
have specific laws regulating the rental of short term holiday accommodation
in residential homes, owners or tenants who lease or sub-lease premises to for
example, Airbnb renters, may breach local council planning laws or strata laws,
the latter for failure to notify the strata corporate body of changes to leases or
sub-leases. A recent Privy Council decision on appeal from the Court of Appeal
of the Turks and Caicos Islands which upheld a strata by-law, modelled on the
Conveyancing (Strata Titles) Act 1961 (NSW) which bans holiday lettings of less
than one month, illustrates the capacity of existing laws to address contemporary
issues. See O’Connor (Senior) and others v The Proprietors, Strata Plan No 51 [2017]
UKPC 45 (December 25, 2017) where the owners had been renting out their
residential apartment units to paying holidaymakers for periods of less than
one month at a time, in breach of the by-laws.
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discovery of the latent meaning of positive law. Much more important,
however, is the second task, namely the filling of gaps which are found
in every positive law in greater or less measure”.13 In this role, “the
judge as interpreter for the community of its sense of law and order
must supply omissions, correct uncertainties, and harmonise results
with justice through a method of free decision …”14
[5] Both interpretive tasks placed on judges follow from the broader
complementary roles of the legislature and the judiciary referred to
earlier. According to Justice Jerome Frank, “[l]egislative legislation
thus often calls for interpretation which compels judicial legislation
to carry out legislature’s purpose”.15 Professor Gray goes further and
states that although law is composed of two parts: legislative and
judge-made, “in truth all the Law is judge-made law. The shape in
which statute is imposed on the community as a guide for conduct is
that statute as interpreted by the courts. The courts put life into the
dead words of the statute”.16 In this respect, the perspectives offered
by Justice Frank and Professor Gray are more liberal than the view
of Hon. Murray Gleeson AC, former Chief Justice of Australia who
distinguishes judicial legislation from judicial exposition as follows:
Judicial exposition of the meaning of a statutory text is legitimate so
long as it is an exercise, undertaken consistently with principles of law
and logic, in discovering the will of Parliament; it is illegitimate when
it is an exercise in imposing the will of the judge. The difference is
sometimes expressed by referring to a conclusion as judicial legislation;
a contradiction in terms reflecting the repugnancy to constitutional
principle of judicial departure from the field of interpreting the law
and trespass into the field of making the law.17
13 Cardozo, see n 5 above, at pp 15-16 citing Lorenz Brutt, Die kunst der
Rechtsanwendung (1909), p 72.
14 Cardozo, see n 5 above, at p 16 citing Gény, Ehrlich, Gemelin and others, “Science
of Legal Method” 9 Modern Legal Philosophy Series (Boston: The Boston Book
Company, 1917, translated by Ernest Bruncken and Layton Register), at pp 4,
45, 65, 72, 124, 130, 159.
15 Frank, see n 10 above, at p 294. The phrase “judicial legislation” has also been
used by Corbin who states that while “the judge legislates at his peril … it is
the necessity and duty of such legislation that gives to judicial office its highest
honor; and no brave and honest judge shirks the duty or fears the peril.”, see
Arthur L Corbin, 29 Yale Law Journal 771, cited in Cardozo, see n 5 above, at
p 135.
16 Frank, see n 10 above, at p 294 citing Gray.
17 Gleeson, see n 3 above, at p 28.
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[6] Whether a judge exceeds the interpretive role and veers to judicial
lawmaking when interpreting statutes is a difficult question and is
clearly one of degree. Cardozo in recognising the courts’ power of
creativity and innovation also cautions that these must be exercised
within limits of jural principles. Thus, judges are “to maintain a relation
between laws and morals, between precepts of jurisprudence and those
of reason and good conscience”.18 Thus, “the judge, even when free,
is still not wholly free”.19 The discretion that the judge exercises “is
informed by tradition, methodized by analogy, disciplined by system,
and subordinated to ‘the primordial necessity of order in the social
life’”.20 Principles of statutory interpretation guide the interpretive
process. The purpose of this article is to set out developments in
statutory interpretation in Australia, at common law and by way of
statutory amendments in relation to the position in Malaysia. Where
relevant, the English position and developments in Singapore will be
referred to for a more complete overview.
Developments in statutory interpretation: The focus of this article
[7] The principles of statutory interpretation in Australia have
developed incrementally, both at common law and by way of
statutory innovations to Australia’s Acts Interpretation Act 1901
(Commonwealth) (“the AAIA”). The focal point of the common law
approach is a shift from text to context with an emphasis that courts
are to consider “context” at the commencement of the interpretive
process rather than at some later stage when an ambiguity arises.
[8] In relation to Australian statutory changes, this article focuses
on two provisions: first, the 1981 enactment of section 15AA of the
AAIA, which provides that in interpreting a provision of an Act, a
construction that would “promote the purpose or object underlying
the Act” would be preferred to a construction that would not promote
that purpose or object. A provision with exactly the same wordings is
found in section 17A of Malaysia’s Interpretation Acts 1948 and 1967
(“the MIA”).21 Section 15AA of the AAIA was amended in 2011, and
now provides that an interpretation which would “best achieve” the
purpose or object of the Act is to be preferred to any other interpretation.
18
19
20
21

Cardozo, see n 5 above, at pp 133-134.
Ibid, at p 141.
Ibid, at p 141 citing Gény, Vol II, p 303, sec 200.
Consolidated and Revised – 1989, Act 388.
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In 1984, section 15AB of the AAIA was enacted providing for the
use of extrinsic material in interpreting a provision of an Act. Unlike
Singapore, which adopted provisions similar to sections 15AA and
15AB of the AAIA in Singapore’s Interpretation Act (“the SIA”),22 the
MIA did not adopt an equivalent section 15AB on extrinsic material
to aid statutory interpretation.
[9] The position in Malaysia is thus unique. It relies on common
law principles of statutory interpretation and the MIA has a specific
provision on interpreting a provision of an Act with “[r]egard to be
had to the purpose of Act”.23 However, unlike Australia and Singapore,
the MIA is silent on the matter of extrinsic material in interpreting
an Act.24 After setting out Australian developments on the judicial
approach towards “context” and the two statutory provisions above,
this article considers the English approach on extrinsic material, in
particular the 1992 landmark decision of the House of Lords in Pepper
v Hart25 (“Pepper”) and its developments. The article then considers
the Malaysian position on statutory interpretation in light of the
22 Cap 1, 2002 Rev Edn. See s 9A(1) and s 9A(2)-(4). These provisions were inserted
by s 2 of the Interpretation (Amendment) Act 1993. Similar to Malaysia’s s 17A,
the wordings of s 9A(1) is the same as the original s 15AA of the AAIA before the
2011 amendment. On the Singapore position, see Robert C Beckman and Andrew
Phang, “Beyond Pepper v Hart: The Legislative Reform of Statutory Interpretation
in Singapore” (1994) 15 Statute Law Review 69-97. For earlier commentary on
s 9A, see Brady Coleman, “The Effect of Section 9A of the Interpretation Act on
Statutory Interpretation in Singapore” [2000] Singapore Journal of Legal Studies
152-6.
23 Marginal note to s 17A.
24 Interestingly, the position in New Zealand is similar to Malaysia. The New
Zealand Interpretation Act 1999 provides for a purposive approach (s 5(1)
provides that “[t]he meaning of an enactment must be ascertained from its text
and in the light of its purpose”), see Cathy Nijman, “Ascertaining the Meaning
of Legislation – A question of Context” (2007) 38 Victoria University of Wellington
Law Review 629-664. Similarly, there are no provisions on extrinsic material for
statutory interpretation and the courts rely on common law rules, see Catherine
J Jorns Magallanes, “The “Just Do It” Approach to using Parliamentary History
Materials in Statutory Interpretation” (2009) 15 Canterbury Law Review 205-236.
For commentary on the NZ position generally, see K Tokeley, “Interpretation of
Legislation: Trends in Statutory Interpretation and the Judicial Process” (2002) 33
Victoria University of Wellington Law Review 545-559; JF Burrows, “Interpretation
of Legislation: The Changing Approach to the Interpretation of Statutes” (2002)
33 Victoria University of Wellington Law Review 561-580.
25 Pepper (Inspector of Taxes) v Hart and related appeals [1993] AC 593; [1993] 1 All ER
42, HL.
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comparative overview and submits that it is timely for Malaysia to
consider introducing a provision in the MIA to allow extrinsic material
to aid statutory interpretation and also to amend section 17A to provide
for an interpretation which would “best achieve” the purpose or
object of the Act.
Australian common law developments: From text to context
[10] Common law has traditionally supplied interpretive principles
which remain foundational to statutory interpretation. The four main
rules (”literal”, “golden”, “mischief” and “purposive” rules) continue
to be relied upon by the courts in the interpretive task before them.
The literal rule examines the language used in the statute to find its
meaning; once the court finds what the language means in its ordinary
and natural sense that meaning must be adopted however inconvenient
the result.26 The golden rule is applied when modifications to the
grammatical and ordinary sense of words are required (as a result of the
limitations of the literal rule) in order to avoid absurdity, repugnance
or inconsistency in the language.27 The purposive rule seeks to interpret
the provision by determining the purpose of Parliament in enacting
the particular legislation or particular provision. It has its origins in
the mischief rule set out in Heydon’s case, which is concerned with:
(i) the common law before the making of the Act,
(ii) the mischief or defect which the common law did not provide,
and
(iii) the remedy which the Parliamentary Act has now provided to
resolve the defect.
The court is then to “make such construction as shall suppress the
mischief, and advance the remedy …”28 Of these four rules, it is
accepted that the strict literal approach has been giving way to a
purposive approach. In applying the purposive approach, courts seek
the purpose of the statute by looking at the statute as a whole as stated
in the preamble if provided in the Act or, other extraneous sources if
not provided in the Act. Crucially, the common law purposive rule (as
26 Amalgamated Society of Engineers v Adelaide Steamship Co Ltd (1920) 28 CLR 129 at
161-2 (Higgins J).
27 Grey v Pearson (1857) 6 HLC 61 at 106; 10 ER 1216 at 1234 (Lord Wensleydale).
28 (1584) 3 Co Rep 7a at 7b; 76 ER 637 at 638.
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distinguished from statutorily provided recourse to the “purpose or
object of the Act” as in section 15AA of the AAIA) applies only when the
application of the literal rule produces an ambiguity or inconsistency.29
[11] In Australia, while traditional common law rules of interpretation
are still applicable, there has been a shift from text to context. Justice
Michael Kirby (writing extra-judicially) highlighted three important
principles of statutory interpretation as follows:30
First, in interpreting a statute, the correct starting point for analysis is
the text of the legislation and not judicial statements of the common
law or even judicial elaborations of the statute;31
Second, the overall objective of statutory construction is to give effect
to the purpose of Parliament as expressed in the text of the statutory
provisions;32 and
Third, in deriving the meaning from the text so as to fulfil the
purpose of Parliament, the statutory words cannot be considered
in isolation. The proper approach demands the derivation of the
meaning of words from the legislative context in which those words
appear. This requires an examination of the sentence, paragraph and
the immediately surrounding provisions (if not a wider review of
the entire statutory text) to identify the meaning of the words in the
context in which they are used. 33
(Emphasis added.)

29 See Wacal Developments Pty Ltd v Realty Developments Pty Ltd (1978) 140 CLR 403
at 513 (Stephen J); Wacando v Commonwealth (1981) 148 CLR 1, 17 (Gibbs CJ);
see also Mills v Meeking (1990) 169 CLR 214 quoted at para [18] below, and also
quoted by the Malaysian Federal Court in Tenaga Nasional Bhd v Ong See Teong
[2010] 4 AMR 93; [2010] 2 MLJ 155, FC, see para [35] below.
30 Michael Kirby, “Statutory Interpretation: The Meaning of Meaning” (2011) 35(1)
Melbourne University Law Review 113-134 at 116. These principles have been
endorsed by the High Court of Australia.
31 Visy Paper Pty Ltd v Australian Competition and Consumer Commission (2003) 216
CLR 1 at 10; Australian Finance Direct Ltd v Director of Consumer Affairs (Vic)
(2007) 234 CLR 96; Foots v Southern Cross Mine Management Pty Ltd (2007) 234
CLR 52.
32 Project Blue Sky v Australian Broadcasting Authority (1998) 194 CLR 355.
33 Collector of Customs v Agfa-Gevaert Ltd (1996) 186 CLR 389 at 396-7; Minister for
Immigration and Multicultural Affairs v Khawar (2002) 210 CLR 1; SGH Ltd v Federal
Commissioner of Taxation (2002) 210 CLR 51 at 91.
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[12] In Project Blue Sky v Australian Broadcasting Authority,34 the High
Court of Australia considered an extension from the literal approach:
[T]he duty of the court is to give the words of a statutory provision
the meaning that the legislature is taken to have intended them to
have. Ordinarily, that meaning (the legal meaning) will correspond
with the grammatical meaning of the provision. But not always. The
context of the words, the consequences of a literal or grammatical
construction, the purpose of the statute or the canons of construction
may require the words of a legislative provision to be read in a way
that does not correspond with the literal or grammatical meaning.35

[13] The shift towards context has been accepted as the “modern
approach” to statutory interpretation. In K & S Lake City Freighters
Pty Ltd v Gordon & Gotch Ltd,36 Mason J stated:
Problems of legal interpretation are not solved satisfactorily by
ritual incantations which emphasize the clarity of meaning which
words have when viewed in isolation, divorced from context.
The modern approach to interpretation insists that the context
be considered in the first instance, especially in the case of general
words, and not merely at some later stage where ambiguity might
be thought to arise.37

[14] The salient point that context is to be considered from the
beginning has been affirmed by other High Court decisions. In
CIC Insurance Ltd v Bankstown Football Club Ltd38 (“CIC Insurance”),
after having affirmed the use of context from the initial stage of the
interpretive process, the court stated that “context” in its widest sense
include “such things as the existing state of the law and the mischief
which, by legitimate means such as [reference to reports of law reform
bodies], one may discern the statute was intended to remedy …”. The
use of context can be illustrated from the facts and the considerations
of the court in coming to its decision.39 In this case, the court had to
34
35
36
37
38
39

(1998) 194 CLR 355.
Ibid, at p 384.
(1985) 157 CLR 309.
Ibid, at p 315.
(1997) 187 CLR 384.
The recapitulation of the facts and decision of this case above is drawn from the
discussion by Justice Susan Crennan, “Statutes and the Contemporary Search
for Meaning”, Statute Law Society Paper (London, February 1, 2010), 1-23 at 9.
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consider section 58 of the Insurance Act 1984 (Commonwealth) which
provided that an insurance policy, which had on its face expired,
would be extended by a “statutory policy”. The policy applied if the
insurer had not complied with its obligation to notify the insured
of the upcoming expiration of the insurance policy. Although not
relevant to the decision of this case (as will be seen below), pertinent
to this matter is the court’s reference to the Australian Law Reform
Commission report which had identified the problem of insurers not
notifying insureds of the expiration of their policies. This situation
would prejudice insureds who may suffer from the expiry of their
policies which were overlooked.
[15] In CIC Insurance, the Bankstown Football Club made two claims
when their premises were damaged by fire. The first claim was made
before the expiration of the insurance contract on its face. A second
claim was made (which was the issue before the court) after the
contract had expired and CIC had not sent the notice as required under
section 58. In relation to the first claim, CIC had refused to pay on the
ground that the claim was fraudulent and the insurance contract was
terminated. In considering the second claim, the court held that the
insurance policy was not a policy which was “set to expire” within
the meaning of section 58. Thus, no question of the “statutory policy”
arose nor was there a need for any notice. In considering the matter
in context and in arriving at its decision, the court took into account
that in relation to Bankstown Football Club’s first claim, CIC had
terminated the contract on the basis of a fraudulent claim. CIC had
informed the Club in writing and refunded the remaining balance
under the policy, the payment of which was accepted and received
by the Club.
[16] Context has been given a wide scope, which can include the
circumstances at the time of the enactment or other related legislation.
In Alcan (NT) Alumina Pty Ltd v Commissioner of Territory Revenue
(Northern Territory),40 the court stated that in considering the text,
the meaning of the text may require consideration of the context and
this would include “the general purpose and policy of a provision,
in particular, the mischief it is seeking to remedy”.41 More broadly,

40 (2009) 239 CLR 27.
41 Ibid, at pp 46-7, [47] (Hayne, Heydon, Crennan and Kiefel JJ).
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in Singh v The Commonwealth,42 Chief Justice Gleeson noted that
“[m]eaning is always influenced, and sometimes controlled by context.
The context might include time, place and any other circumstance that
could rationally assist understanding of meaning”.43 The early start in
applying context to the interpretive process, and the acceptance of a
broad range of matters that can be considered relevant to context are
significant developments to the common law interpretive principles
as developed by the High Court of Australia. In some respects, these
developments to the common law principles of statutory interpretation
have served to overcome limitations still existing in the statutory
innovations to the AAIA, which is the focus of the discussion in the
next part of this article.
Statutory purposive approach in Australia
[17] In response to concerns on the strictness of the literal rule,44 the
Australian Commonwealth Parliament enacted section 15AA in 1981
as follows:
In the interpretation of a provision of an Act, a construction that
would promote the purpose or object underlying the Act (whether
that purpose of object is expressly stated in the Act or not) shall be
preferred to a construction that would not promote that purpose or
object.45 (Emphasis added.)

[18] Pursuant to section 15AA, courts are mandated when interpreting
a provision of an Act, to choose the interpretation that would promote
the purpose or object of the Act over an interpretation that would not.
This statutory purposive approach is different from the common law
purposive approach. The latter, having its origins in the “mischief
rule” applies only when there arises an ambiguity or doubt as to the
meaning of the provision sought to be construed. Section 15AA does
42 (2004) 222 CLR 322.
43 Ibid, at p 332.
44 One of the reasons for enacting s 15AA and the preference for the purposive
approach over and above the literal approach was concerns that the heavy
emphasis of a strict literal approach to the interpretation of taxation legislation
had been undermining the purpose of the legislation. See RS Geddes, “Purpose
and Context in Statutory Interpretation” (2005) 2 University of New England Law
Journal 5-48 at 9.
45 Inserted into the principal Act by s 115 read with Schedule 1, Statute Law Revision
Act 1981. For a detailed exposition on s 15AA, see DC Pearce and RS Geddes,
Statutory Interpretation (LexisNexis, 8th edn, 2014), pp 41-51, paras [2.7]–[2.14].
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not contain any such requirement and requires a court to consider the
purposes of an Act in interpreting a provision. In Mills v Meeking,46
Dawson J when considering the equivalent provision of section 15AA
in the Interpretation of Legislation Act 1984 (Victoria) stated:
The requirement that a court look to the purpose or object of the Act
is thus more than an instruction to adopt the traditional mischief
or purpose rule in preference to the literal rule of construction. The
mischief or purpose rule required an ambiguity or inconsistency
before a court could have regard to purpose. The approach required
by s 35 needs no ambiguity or inconsistency; it allows a court to
consider the purposes of an Act in determining whether there is
more than one possible construction.47

[19] The new provision received a lukewarm response.48 Its limitations
were soon apparent. Two difficulties stood out: first, section 15AA
came into play only when there were two possible interpretations of
a word or provision that would promote the purpose or object of the
Act.49 The second difficulty is that section 15AA allowed only two
competing interpretations: one that would promote, and another that
would not promote, the object or purpose of the Act. The position of
section 15AA was unclear if there were two (or more) interpretations
that would promote the purpose or object of the Act. This was pointed
out by the High Court in Chugg v Pacific Dunlop Ltd:50
The choice directed by s 35(a) of the Interpretation of Legislation Act
is not as to the construction that “will best achieve” the object of the
Act. Rather, it is a limited choice between “a construction that would
promote the purpose or object [of the Act]” and one “that would not
promote that purpose or object”.51

46 (1990) 169 CLR 214; see also Thompson v Byrne (1999) 196 CLR 141 at 159
(Gaudron J)
47 Ibid, at p 235 (citations omitted).
48 Geddes, see n 44 above, at p 10.
49 This was in fact pointed out during the second reading debate by the Member for
Holt, the Hon. Mr Duffy, see James Duffy and John O’Brien, “When Interpretation
Acts Require Interpretations: Purposive Statutory Interpretation and Criminal
Liability in Queensland” (2017) 40 UNSW Law Journal 952-975 at 957.
50 (1990) 170 CLR 249. The court was considering the equivalent provision of s 15AA
in the Interpretation of Legislation Act 1984 (Vic).
51 Ibid, at p 262 (Dawson, Toohey and Gaudron JJ).
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[20] In response to these concerns, section 15AA was amended in
2011.52 The provision now reads as follows:
In interpreting a provision of an Act, the interpretation that would best
achieve the purpose or object of the Act (whether or not that purpose
or object is expressly stated in the Act) is to be preferred to each other
interpretation. (Emphasis added.)

[21] With the amendment to section 15AA, where there are multiple
constructions that would promote the purpose or object of the Act,
a court can consider all the alternatives and prefer the construction
which would best achieve the Act’s purpose. Common law principles
continue to apply in ascertaining the purpose of an Act and regard
must be had to the text and context of the provision and where relevant
this would include its history and extrinsic materials.53 In some cases,
the purpose is provided by the preamble to the Act.54
[22] While the amendment to section 15AA has clarified the
interpretive choice that a court can make, it is sometimes difficult
to identify or even find a clear purpose of a particular legislation, as
52 This was made via the Acts Interpretation Amendment Act 2011 (Cth) which
was passed on June 15, 2011 and took effect on December 27, 2011. The
amendments are the most substantial made since the AAIA was enacted in
1901. In relation to the amendment on s 15AA, the general view is that there is
no substantive difference in the words “construction” and “interpretation” since
both terminologies are used in the AAIA. The word “underlying” has also been
omitted in the amended s 15AA. Besides amending s 15AA, the other major
changes are to make the AAIA more user-friendly particularly its readability
and structure, concepts are modernised to allow technological advances such as
meetings by telephone and other methods of communication. See Anna Lehane
and Robert Orr, “Amendments to the Commonwealth Acts Interpretation Act”
(2013) 73 Australian Institute of Administrative Law Forum 40-51.
53 Minister for Immigration and Citizenship v SZJGV (2009) 238 CLR 642, 649, [5] and
651, [9] (French CJ and Bell J); 661-3, [38]-[45] (Crennan and Kiefel JJ).
54 For e.g., Newcastle City Council v GIO General Ltd (1997) 191 CLR 85 illustrated
in Crennan, see n 39 above. This case concerned the obligation of the insurer
required under remedial insurance legislation to disclose certain information
to the insured. The court referred to the preamble of the Insurance Contracts
Act 1984 (Cth) which stated: “An Act to reform and modernize the law relating
to certain contracts of insurance so that a fair balance is struck between the
interests of insurers, insureds and other members of the public and so that the
provisions included in such contracts, and the practices of insurers in relation
to such contracts, operate fairly, and for related purposes.”
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raised earlier.55 Justice Gleeson has proffered a number of reasons for
this predicament.56 One area of difficulty is legislation which have a
general purpose such as income tax legislation which are intended to
raise revenue, but even so this is not completely true as the purpose is to
raise revenue based on fiscal policy which is also constantly changing.
Some legislation would have gone through many amendments and,
in some legislation there is no single purpose, as legislation is often
a result of compromise between competing policy considerations.
In some instances, there are unintentional gaps or Parliament may
deliberately refrain from forming or expressing a purpose. Thus, it
will be more accurate to identify the purpose or object of a particular
provision or a group of provisions.57
Extrinsic material to statutory interpretation in Australia
[23] The introduction of section 15AA into the AAIA in 1981 was
followed three years later with the enactment of section 15AB in
198458 which provides for the use of extrinsic material in interpreting
an Act. This was partly to overcome the uncertainty as to the extent
and purpose of various forms of international, parliamentary and
executive materials which could be used to interpret legislation.59
The introduction of section 15AB altered Australian law on the use of
parliamentary materials and abolished its common law exclusionary
rule.60 With the enactment of section 15AA, there is now a steady
increase in the use of those materials.61
[24] Section 15AB(1) provides as follows:
(1) Subject to subsection (3), in the interpretation of a provision of
an Act, if any material not forming part of the Act is capable of
55
56
57
58

See para [4] above.
Gleeson, see n 3 above, at p 32.
Ibid.
Inserted into the principal Act via the Acts Interpretation Amendment Act 1984, s 7.
According to Pearce and Geddes, see n 45 above, at pp 87-88, [3.1], the underlying
philosophy and drafting of s 15AB originates from articles 31 and 32 of the Vienna
Convention on the Law of Treaties (1969).
59 Geddes, see n 44 above, at pp 13-14, citing conflicting decisions: Commissioner
for Prices and Consumer Affairs (SA) v Charles Moore (Aust) Ltd (1977) 139 CLR
449 (reports of parliamentary debates should not be referred to); Wacando v
Commonwealth (1981) 148 CLR 1, 25-6 per Mason J (an exception is allowed for
bills introduced to remedy a mischief).
60 Magallanes, see n 24 above, at pp 220-221.
61 Pearce and Geddes, see n 45 above, at p 89 [3.3].
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assisting in the ascertainment of the meaning of the provision,
consideration may be given to that material:
(a) to confirm that the meaning of the provision is the ordinary
meaning conveyed by the text of the provision taking into
account its context in the Act and the purpose or object
underlying the Act; or
(b) to determine the meaning of the provision when:
(i) the provision is ambiguous or obscure; or
(ii) the ordinary meaning conveyed by the text of the
provision taking into account its context in the Act and
the purpose or object underlying the Act leads to a result
that is manifestly absurd or is unreasonable.
		 (Emphasis added.)

[25] Section 15AB(1) provides for the use of extrinsic material62 in two
distinct situations: first, under paragraph (a) to confirm the meaning
of the provision and second, under paragraph (b) to determine the
62 The list of materials that may be considered are set out in s 15AB(2) which includes
the following:
(a) all matters not forming part of the Act that are set out in the document
containing the text of the Act as printed by the Government Printer;
(b) any relevant report of a Royal Commission, Law Reform Commission,
committee of inquiry or other similar body that was laid before either House
of the Parliament before the time when the provision was enacted;
(c) any relevant report of a committee of the Parliament or of either House of the
Parliament that was made to the Parliament or that House of the Parliament
before the time when the provision was enacted;
(d) any treaty or other international agreement that is referred to in the Act;
(e) any explanatory memorandum relating to the Bill containing the provision,
or any other relevant document, that was laid before, or furnished to the
members of, either House of the Parliament by a Minister before the time
when the provision was enacted;
(f) the speech made to a House of the Parliament by a Minister on the occasion
of the moving by that Minister of a motion that the Bill containing the
provision be read a second time in that House;
(g) any document (whether or not a document to which a preceding paragraph
applies) that is declared by the Act to be a relevant document for the purposes
of this section; and
(h) any relevant material in the Journals of the Senate, in the Votes and
Proceedings of the House of Representatives or in any official record of
debates in the Parliament or either House of the Parliament.
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meaning of the provision. For paragraph (a) to apply, the meaning of
a provision’s interpretation must be “clear on its face”63 and extrinsic
material merely confirms that meaning. However, for paragraph (b),
extrinsic material can only be used to determine the meaning of the
provision provided one of the two requirements are satisfied, i.e.,
(i) that the provision is ambiguous, or (ii) that the ordinary meaning
leads to a result that is manifestly absurd or is unsatisfactory. Thus,
the applicability of section 15AB(1)(b) to interpret a provision of an
Act is dependent on a finding of ambiguity. This is the limitation of
section 15AB compared to section 15AA.64
[26] The narrower scope of section 15AB has also been likened to
the “literal approach”.65 As section 15AB(1)(b) requires ambiguity or
obscurity before extrinsic material can be resorted to, it is narrower
than the common law approaches, where “context” viewed in its
widest sense may include reports to law reform bodies,66 whilst that
material would not be allowed under section 15AB unless there was
linguistic ambiguity or obscurity.67
[27] The question remains whether section 15AB can assist in seeking
the underlying purpose or object of the legislation under section 15AA.
While section 15AB is silent on this explicit issue, there appears to
be case law pointing to both directions.68 Pearce and Geddes note
63 See Commissioner of Australian Federal Police v Curran (1984) 3 FCR 240 at 249-50;
Gardner Smith Pty Ltd v Collector of Customs (Vic) (1986) 66 ALR 377 at 384-4;
NAQF v Minister for Immigration & Multicultural & Indigenous Affairs [2003] FCA
781, [69].
64 Pearce & Geddes, see n 45 above, at p 110, [3.18] citing NAQF v Minister for
Immigration and Multicultural and Indigenous Affairs [2003] FCA 781; (2003) 130
FCR 456 at [67]-[72]
65 For e.g., the words in s 15AB(1)(a): “ordinary meaning conveyed”; s 15AB(1)
(b)(i): “ambiguous or obscure”; s 15AB(1)(b)(ii): “manifestly absurd or …
unreasonable”, as noted by the Hon. Justice James Allsop, “Statutes: Context,
Meaning and Pre-enactment History”, (2005) Bar News: The Journal of the New
South Wales Bar Association 19-24.
66 CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 (Brennan CJ,
Dawson, Toohey and Gummow JJ).
67 Allsop, see n 65 above, citing Newcastle City Council v GIO General Ltd (1997) 191
CLR 85 (McHugh J).
68 Pearce and Geddes, see n 45 above, at pp 109-110, [3.18] citing Moradian v Minister
for Immigration and Multicultural and Indigenous Affairs [2004] FCA 1590; (2004)
FCR 170 at [35] (Gray J) that s 15AB permits the use of extrinsic materials to
ascertain the purpose or object underlying a provision; cf NAQF v Minister for
Immigration & Multicultural & Indigenous Affairs [2003] FCA 781; (2003) 130 FCR
456 at [65]-[72].
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that under section 15AB(1)(a) and (b)(ii), the underlying purpose or
object will have been taken into account before they come into play.
In contrast, when section 15AB(1)(b)(i) is applicable, the purposive
approach under section 15AA will be later used in the interpretive
process to discover the underlying object or purpose by extrinsic aids
to resolve the ambiguity or obscurity. This statutory position can be
further contrasted with the common law position where the wider
application of finding “context” in the CIC Insurance decision will
allow the admission of extrinsic material at the initial stage to establish
the purpose or object of a provision.69 The position in Australia as
provided in section 15AB allowing the use of extrinsic material for
statutory interpretation provides a contrast with the English common
law position which is discussed below.
Extrinsic material in the United Kingdom: Pepper v Hart and its
aftermath
[28] The issue concerning the use of extrinsic material to statutory
interpretation in the United Kingdom inevitably revolves around the
debate on the House of Lords’ landmark ruling in Pepper.70 Unleashed
to the common law world in 1993, it was heralded as the leading case
of the 20th century. It drew much commentary, with many observers
postulating its eventual repeal.71 The significance of Pepper lies in the
majority ruling of the six-member appellate committee (delivered
by Lord Browne-Wilkinson) which relaxed the long held common
law “exclusionary rule” against the use of ministerial statements
made in Parliament for the purpose of interpreting statutes,72 with a
strong dissent from the Lord Chancellor, Lord Mackay. Overcoming
significant objections,73 particularly the constitutional issue of
separation of powers, besides the practical concern of increased cost
of litigation with extended research required by counsel to obtain
69 Pearce and Geddes, see n 45 above, at p 110, [3.18].
70 [1993[ AC 593; [1993] 1 All ER 42, HL.
71 See for e.g., Kenneth Mullan, “What is the case for Pepper v Hart?” (2004) 26
Dublin University Law Journal 235-259.
72 Authorities date back to two centuries, a significant point is the Court of King’s
Bench decision in Millar v Taylor (1769) 4 Burr 2303 at 2332 (Wiles J) cited in
Stefan Vogenauer, “A Retreat from Pepper v Hart? A Reply to Lord Steyn” (2005)
25 Oxford Journal of Legal Studies 629-674.
73 For a concise summary of the objections, see Elisabeth Laing, “Pepper v Hart:
Where Are We, How Did We Get Here, and Where Are We Going?” [2006] Judicial
Review 44-56, 47-51.
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parliamentary materials which may not be easily accessible,74 Lord
Browne-Wilkinson finally concluded as follows:
I therefore reach the conclusion, subject to any question of
parliamentary privilege, that the exclusionary rule should be
relaxed so as to permit reference to parliamentary materials where
(a) legislation is ambiguous or obscure, or leads to an absurdity;
(b) the material relied on consists of one or more statement by a
minister or other promoter of the Bill together if necessary with such
other effect; (c) the statements relied on are clear. Further than this,
I would not at present go.75

[29] The ruling in Pepper was initially welcomed. Some courts found
that their “new freedom to refer to Hansard solves the mystery”76 and
the lower courts did not question the ratio and applied it by focusing
on the three limits set out by Lord Browne-Wilkinson for reference to
Hansard.77 However, the higher courts had serious misgivings later,
which were reflected in the extra-curial writings of the Law Lords78
culminating with Lord Steyn’s Oxford Hart Lecture in May 2000,79
which opened the debate for a retreat of the ruling in Pepper. Lord
Steyn put forward his reinterpretation of Pepper that a minister’s
speech in Parliament creates a legitimate expectation that the executive
will apply the provision, once enacted, in that sense, thus creating an
“executive estoppel”. In other words, the use of Hansard is restricted
to circumstances where it prevents the executive from placing a
different meaning on words used in the legislation from that which
was attributed to those words when the minister was promoting the
74 This objection would not be a concern today with the advancements made in
information technology and the generally wide accessibility to electronic legal
databases. See also Yihan Goh, “Statutory Interpretation in Singapore: 15 Years
on from Legislative Reform” (2009) 21 Singapore Academy of Law Journal 97-134,
133 noting that this concern raised in Beckman and Phang, see n 22 above, at pp
91-92 was eventually proven wrong with the passage of time.
75 [1993] 1 All ER 42 at 69.
76 Holden v Crown Prosecution Service (No 2) [1994] 1 AC 22 at 27 (Lord Bridge).
77 See cases discussed in Vogenauer, see n 72 above, at pp 635-636, 640-642.
78 See Lord Hoffmann, “The Intolerable Wrestle with Words and Meanings”
(1997) 114 South African Law Journal 656-674 at 662-63, 668-69; Lightman J, “Civil
Litigation in the 21st Century” (1998) Civil Justice Quarterly 373-394 at 383; Lord
Millet, “Construing Statutes” (1999) 20 Statute Law Review 107-110 at 110 cited
in Vogenauer, see n 72 above, at pp 637-638.
79 The Lecture was later published, see Johan Steyn, “Pepper v Hart; A
Re-examination” (2001) 21 Oxford Journal of Legal Studies 59-72.
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legislation in Parliament.80 This more restrictive view of Pepper was
gradually accepted by the Law Lords in some cases. The first instance
was taken up in R v Secretary of State for the Environment, Transport and
the Regions, ex p Spath Holme Ltd81 where Lords Bingham, Hope and
Hutton held that ministerial statements are only admissible to assist
with ascertaining the meaning of a particular word or phrase and are
inadmissible for the purpose of identifying the scope of discretionary
power. There were fewer instances of the Law Lords rejecting the
retreat. By 2005, Professor Stefan Vogenauer in his review of postPepper cases stated that the scope of Pepper has been narrowed in at
least three respects.82 The courts have continued to regulate its use
and take a cautious view to be “wary of being too ready to give effect
to what appears to be the parliamentary intention”.83
[30] The majority ruling in Pepper has also not escaped academic
commentary. Francis Bennion, author of the established text on
Statutory Interpretation, asserts that the majority opinion was seriously
80 Lord Steyn’s call for a retreat of the ruling in Pepper and his alternative
interpretation of Pepper has been questioned. See Vogenauer, see n 72 above;
Philip Sales, “Pepper v Hart: A Footnote to Professor Vogenauer’s Reply to Lord
Steyn” (2006) 26 Oxford Journal of Legal Studies 585-592.
81 [2001] 2 AC 349. See discussion of this case in Vogenauer, see n 72 above, at
pp 643-644.
82 Vogenauer, see n 72 above, p 653 which states that the ruling in Pepper has been
narrowed as follows (case references omitted): First, for the purpose of statutory
interpretation, Pepper is confined to cases where the court is concerned with the
meaning that is given to the words used in legislation. As a matter of principle,
reference to Hansard is inadmissible if the policy and objects of an Act have to
be ascertained for the purpose of identifying the scope of discretionary power.
This may only be done in exceptional cases where the minister gave a categorical
assurance to Parliament that the discretionary power would not be used in
a given situation. Second, and most importantly, there is a strong current of
opinion in the House of Lords to the effect that even in ordinary cases of statutory
interpretation, turning on the meaning of legislation, reference to Hansard is
generally inadmissible. The only exceptions are, again, ministerial assurances
which are contested vis-à-vis an individual by the government in the ensuing
litigation (”estoppel argument”). The High Court and the Court of Appeal have
either ignored or even disregarded this view. Third, the first two propositions
imply that only statements given by the government of the day may be referred
to, not statements by other promoters of a Bill.
83 Williams v Central Bank of Nigeria [2014] 2 WLR 355 at 386 (Lord Neuberger) (in the
context of the court’s constitutional role in the exercise of statutory interpretation),
see Mark Keith Heatley, “Devolution: A New Breadth of Life for Pepper v Hart?”
(2017) 38 Liverpool Law Review 287-306.
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flawed with regard to the substance of the case.84 Pepper is a complex
case involving various interpretations of income tax enactments
which subjected staff benefits to income tax.85 In this case, under a
concessionary fees scheme operated by a school, the sons of nine
masters and the bursar were educated at the school for one-fifth of the
fees ordinarily charged to members of the public. Various provisions
concerning assessment of income tax on the “cash equivalent” of
the benefit as well as the costs and expenses incurred by the school
including “a proper proportion” of expenses related to other matters
had to be determined. The question also arose whether it could be
thought “proper” to treat the benefit as attracting the same proportion
of expenses based on “average cost” or “marginal cost”. According
to Bennion, the majority Law Lords failed to see the phrase “a proper
proportion” as calling for the exercise of judgment. Instead it was
viewed as having a fixed “meaning” as the marginal or the average
basis which being “nicely balanced”, there was thus an obscurity
which called for resolution by applying what the minister had said,
as reported in the Hansard.86 Bennion further submits that the minister
had not in reality made a clear statement about the “meaning” of the
provision, but had stated how the Revenue and Customs would exercise
its judgment as to what was a “proper proportion”. Seen in this light,
the majority’s finding was improper; the court should have applied
its judgment as to the proper proportion of the expenses and should
not have accepted the minister’s statement. In any event, Pepper was
not a suitable case to effect a major change in the law on the issue of
reference to Hansard for statutory interpretation.87 Having considered
developments in statutory interpretation in Australia and an overview
of the English position on extrinsic material, the part below addresses
the position of statutory interpretation in Malaysia.

84 See Francis Bennion, “Executive estoppel: Pepper v Hart revisited” [2007] Public
Law 1-12. See also by the same author, “Pepper v Hart and Executive Estoppel”
170 JP (March 11, 2006); “How They All Got It Wrong in Pepper v Hart” [1995]
British Tax Review 325-331.
85 For commentary on Pepper from a tax perspective, see David Miers, “Taxing Perks
and Interpreting Statutes: Pepper v Hart” (1993) Modern Law Review 695-710 at
695-701.
86 Francis Bennion, “Hansard – Help or Hindrance? A Draftsman View of Pepper v
Hart”, paper delivered at the Commonwealth Association of Legislative Counsel,
Cyprus, May 1993, 1-16 at pp 13-15.
87 Bennion, “Executive estoppel: Pepper v Hart revisited”, see n 84 above at p 7.
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The unique position on statutory interpretation in Malaysia
Section 17A of the MIA
[31] Similar to other jurisdictions in the common law system,
Malaysian courts have been applying the traditional rules of
construction: the literal, golden and mischief rules,88 in addition
to recognising the modern approach towards the purposive rule.89
Malaysia has also introduced principles of interpretation by way of
statutory changes. However, the position in Malaysia is unique as
the MIA only adopted the equivalent provision of section 15AA of
the AAIA (contained in section 17A of the MIA) which introduces
a statutory purposive approach to interpretation. Unlike Singapore
which adopted both equivalent provisions of AAIA’s sections 15AA
and 15AB,90 Malaysia’s MIA is silent on the issue of extrinsic material
to statutory interpretation. This part examines the Malaysian courts’
response to section 17A of the MIA and is then followed by how the
court receives extrinsic material to aid interpretation.91
88 See Citibank Bhd v Mohamad Khalid bin Farzalur Rahaman [2000] 3 AMR 3475 at
3487; [2000] 4 MLJ 96, CA, at [13] (”… Each of the suggested methods offer a
different approach to the construction of a statute. The literal rule pays attention
to nothing more and nothing less than the actual words used by the statute. The
golden rule permits the judicial interpreter in very limited circumstances to
supply an omission in a statutory provision where the literal approach leads to
absurdity or injustice. The mischief rule looks to the state of the law at the time
an Act was passed to see the mischief or defect that Parliament seeks to remedy.
Finally there is the purposive approach which is a refinement of the mischief rule.
This requires a court to look to the purpose of an Act. What is significant is that
all these differing approaches are used to ascertain what Parliament intended
to communicate when it used particular words in a statute. Despite the several
available approaches, it is noteworthy that it is the purposive approach that has
emerged to hold the field” per Gopal Sri Ram JCA).
89 United Hokkien Cemeteries, Penang v The Board, Majlis Perbandaran Pulau Pinang [1979]
2 MLJ 121, FC, at [11] (“the literal method of construction is now completely out
of date and has been replaced by a ‘purposive approach’. It ought to be noted
that this purposive approach is not a modern fashion. Since the 17th century, it
has been the task of the judiciary to interpret an Act ‘according to the intent of
them that made it’: Coke 4 Inst 330” per Chang Min Tat FJ). See also Citibank’s
case at n 88 above.
90 See the SIA, s 9A(1) and s 9A(2)-(4) respectively.
91 This article mainly considers statutory interpretation of private law cases;
public law, in particular the interpretation of constitutional law provisions, are
not within the scope of this article. For the latter, see Datuk Ahmad Ibrahim,
“Interpreting the Constitution: Some General Principles” in FA Trinidade and
HP Lee (eds), The Constitution of Malaysia Further Perspectives and Developments
(Singapore: Oxford University Press, 1988), pp 18-45.
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[32] Section 17A of the MIA was enacted in 1997.92 It reads as follows:
In the interpretation of a provision of an Act, a construction that
would promote the purpose or object underlying the Act (whether
that purpose of object is expressly stated in the Act or not) shall be
preferred to a construction that would not promote that purpose or
object. (Emphasis added.)

[33] It is apparent that the wordings of section 17A is the same as the
original text of section 15AA of the AAIA, prior to the 2011 amendment
of section 15AA.93 Like the courts in Australia and Singapore,94 the
Malaysian courts responded cautiously to a statutory direction on
statutory interpretation. The main hindrance to developing section
17A appears to stem from the courts’ familiarity with the common
law rules of interpretation. Two serious consequences flow from this
familiarity: first, there is a tendency to readily assume that section
17A bears the same effect as the common law purposive rule; and
second, to conflate the statutory mandate for a purposive approach
in section 17A of the MIA with the common law purposive rule.
As set out earlier,95 there is a vital distinction between the two
approaches: while the common law purposive rule which developed
from the mischief rule requires an ambiguity to exist before the rule
applies, there is no such requirement in section 17A of the MIA. All
section 17A requires is that in interpreting a provision of an Act, a
construction that would promote the purpose or object underlying the
Act shall be preferred to a construction that would not promote that
purpose or object. However, case law shows that some courts regard
section 17A as reflecting the common law purposive approach.96 This
92 Inserted into the principal Act via the Interpretation (Amendment) Act 1997
(Act A996), s 6.
93 The 2011 amendment changed the wordings of s 15AA from “a construction that
would promote the purpose or object underlying the Act” to “the interpretation
that would best achieve the purpose or object underlying the Act” (emphasis
added). See para [20] above.
94 See respectively Geddes, n 44 above, at p 9; and Goh, n 74 above, at p 97.
95 See para [18] above.
96 DYTM Tengku Idris Shah Ibni Sultan Salahuddin Abdul Aziz Shah v Dikim Holdings
Sdn Bhd & Anor [2002] 2 AMR 1503 at 1515; [2002] 2 MLJ 11, FC, at [20] (”This
purposive approach has now been given statutory recognition by our Parliament
enacting s 17A in the Interpretation Acts 1948 and 1967 (Act 388) which reads
…” per Haidar FCJ). See also Citibank Bhd v Mohamad Khalid bin Farzalur Rahaman
[2000] 3 AMR 3475 at 3487; [2000] 4 MLJ 96, CA, at [15] (”In our jurisdiction
Parliament has given effect to the common law position by requiring a court to
apply the purposive approach to all statutes. The relevant provision is s 17A of
the Interpretation Acts 1948 and 1967 …” per Gopal Sri Ram JCA).
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causes uncertainty in the two separate and independent approaches:
section 17A does not require an ambiguity before its application; it
requires an interpretation that would promote the purpose or object of
the Act,97 which is the starting point of the section.98 An interpretation
that promotes an Act’s underlying purpose or object in section 17A
has also been too generally described as avoiding an interpretation
that would produce an “absurd and unjust result”.99
[34] The conflation of the two purposive common law and statutory
approaches, is seen in cases which sought for an ambiguity before
section 17A is said to apply. Thus, section 17A has been held inapplicable
if “the language of a provision is plain and unambiguous”.100 The
application of section 17A has also been prefaced by references to the
English case of Pepper that “section 17A embodies the concept of the
purposive approach which was explained by the House of Lords”.101
In these cases, the search for ambiguity has unnecessarily limited the
use of section 17A to a narrower number of cases and prevented it from
being utilised to its fullest potential. Other cases seek to reconcile the
common law principles of statutory interpretation with the statutory
purposive approach in section 17A. In Palm Oil Research & Development
Board Malaysia & Anor v Premium Vegetable Oils Sdn Bhd,102 the question
97 See Sivarasa Rasiah v Badan Peguam Malaysia & Anor [2006] 1 AMR 11; [2006] 1
MLJ 727, CA which considered the object of the Act in considering s 46A(1)(c)(ii) of
the Legal Profession Act 1976 which disqualifies a person who holds any office in
any political party from being a member of the Bar Council. The Court of Appeal
referred to the Hansard of the minister’s speech when passing the Bill that the
Act is to ensure the need for an independent Bar Council free from political
influence and thus preventing a potential conflict of interest situation. It was
thus necessary to exclude members who hold office in a political party so as to
avoid the Bar Council from being used as a political platform or to prevent the
possible exertion of political influence upon an independent body such as the Bar
Council which was tasked to uphold and maintain the objectives as prescribed
by the Act. The case went on appeal to the Federal Court and was decided on
issues of constitutional law, see [2010] 2 AMR 301; [2010] 2 MLJ 333, FC.
98 Yong Ing Ing v Hunfara Construction Sdn Bhd [2015] 5 MLJ 668, CA at [55] (”In
construing any statute, the starting point … is s 17A of the Interpretation Acts
1948 and 1967 …” per David Wong JCA).
99 Palm Oil Research and Development Board Malaysia & Anor v Premium Vegetable Oils
Sdn Bhd & another appeal [2004] 4 AMR 202 at 236; [2005] 3 MLJ 97, FC, at [82].
100 All Malayan Estates Staff Union v Rajasegaran [2006] 5 AMR 585; [2006] 6 MLJ 97,
FC.
101 Perantara Properties Sdn Bhd v JMC-Kelana Square and another appeal [2016] MLJU
1598; [2016] 5 CLJ 367, CA.
102 [2004] 4 AMR 202; [2005] 3 MLJ 97, FC.
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arose whether the Palm Oil (Research Cess) Order 1979 was ultra
vires the parent statute, i.e., the Palm Oil and Research Development
Act 1979, in relation to the requirement of palm oil millers to pay
cess for every metric ton of crude oil. While Steve Shim CJ (Sabah &
Sarawak) held that section 17A “enjoins the purposive approach to
statutory interpretation” and that it applies to all statutes including
taxing statutes, Gopal Sri Ram JCA adopted a harmonious view of
section 17A as follows:
[81] In my judgment s 17A has no impact upon the well established
guidelines applied by courts from time immemorial when
interpreting a taxing statute. Section 17A and these guidelines
co-exist harmoniously for they operate in entirely different
spheres when aiding a court in the exercise of its interpretive
jurisdiction. The correct approach to be adopted by a court when
interpreting a taxing statute is that set out in the advice of the Privy
Council delivered by Lord Donovan in Mangin v Inland Revenue
Commissioner [1971] AC 739:
“ … Thirdly, the object of the construction of a statute being to
ascertain the will of the legislature, it may be presumed that
neither injustice nor absurdity was intended. If therefore a literal
interpretation would produce such a result, and the language
admits of an interpretation which would avoid it, then such an
interpretation may be adopted.”
[82] In my respectful view, s 17A of the Interpretation Acts 1948 and
1967 neatly fits into and is complementary with the third principle
in the judgment of Lord Donovan. Hence, the governing principle is
this. When construing a taxing or other statute, the sole function of the
court is to discover the true intention of Parliament. In that process,
the court is under a duty to adopt an approach that produces neither
injustice nor absurdity: in other words, an approach that promotes
the purpose or object underlying the particular statute albeit that
such purpose or object is not expressly set out therein. Imposing a
tax by means of subsidiary legislation on a person not identified in
the parent Act produces an absurd and unjust result and therefore
does not promote its purpose or object.”

[35] There are however decisions that have recognised section 17A’s
requirement to choose a construction that would promote the purpose
or object of an Act. Setting out the scope of section 17A, in the Court
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of Appeal decision of Badan Peguam Malaysia v Louis Edward Van
Buerle,103 Abdul Aziz Mohamed JCA recognised the need to choose
the (one) construction that would promote the purpose or object
underlying the Act over another construction that will not; thus s 17A
is inapplicable when there is only one construction available.104
There are also decisions that have referred to Australian cases and
the well-known text by Pearce and Geddes which have emphasised
the distinction between the purposive approaches under the common
law and statute, the former requiring ambiguity while the latter does
not require it. In Tenaga Nasional Bhd v Ong See Teong,105 Augustine
Paul FCJ stated as follows:
[9] It is thus abundantly clear that what must prevail is a construction
that will promote the purpose of an Act. In this regard useful reference
may be made to Mills v Meeking & Anor (1990) 91 ALR 16 where
Dawson J in explaining s 35(a) of the Interpretation of Legislation
Act of Victoria which is similar to s 17A said at pp 30–31:
… [quote omitted]
[10] In commenting on provisions similar to s 17A in the Australian
states, Statutory Interpretation in Australia by Pearce and Geddes
(4th Ed) says at p 27:
“ In the author’s opinion, however, s 15AA requires the purpose
or object to be taken into account if the meaning of the words,
interpreted in the context of the rest of the Act is clear. When
the purpose or object is brought into account, an alternative
interpretation of the words may become apparent. And if one
interpretation does not promote the purpose or object of an Act
and another interpretation does so, the latter interpretation must
be adopted.”
103 [2005] 6 AMR 437 at 466–467; [2006] 1 MLJ 21, CA at [76]. See also Barat Estates
Sdn Bhd & Anor v Parawakan a/l Subramaniam & Ors [2000] 3 AMR 3030 at 3043;
[2000] 4 MLJ 107; CA, at [17] (”… there is an express statutory directive in the
form of s 17A of the Interpretation Acts 1948 and 1967 which requires us to adopt
a purposive approach to the construction of statutes …” per Gopal Sri Ram JCA).
104 This is the limitation of the original provision in s 15AA of the AAIA which was
rectified via the amendment in 2011 which now provides for “the interpretation
that would best achieve the purpose or object of the Act”. See para [21] above.
105 [2010] 4 AMR 93; [2010] 2 MLJ 155, FC.
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[36] The outcome of the Malaysian decisions on section 17A, which
introduced a statutory mandate to apply an interpretation having
regard to the purpose or object underlying the Act, is not unexpected.
When section 15AA was introduced in Australia, there were not many
cases applying it: the courts’ reluctance was said to be the general
assumption that section 15AA was an extant of the common law
rules on statutory interpretation.106 Similarly, early Singapore cases
decided after section 9A(1) of the SIA was introduced in 1993 show
a conflation of the statutory purposive approach with the common
law purposive approach in requiring ambiguity before applying the
statutory provision.107 Two conclusions flow from the discussion in
this part; first, it is crucial to distinguish between the common law
purposive approach and the statutory mandate provided in section
17A to prefer a construction that would promote the purpose or object
of the Act to one which would not. Second, it is timely to consider
amending the wordings of section 17A to prefer a construction that
would “best achieve” (or similar wordings) the purpose or object of
the Act due to the limitations of the wordings of the current provision.
Extrinsic material to aid statutory interpretation: A lacuna?
[37] In seeking “legislative intent”, courts resort to various means to
search the Parliamentary purpose through the meaning of the words
used in legislation passed by Parliament, rather than what Parliament
intends.108 Short of intrinsic means, there may be a need to rely on
extrinsic material. The English common law approach on the use of
parliamentary materials is found in its historical prohibition summed
up in the “exclusion rule”. However, although the rule was eventually
relaxed in the House of Lords decision of Pepper, the decisions
post-Pepper do not provide clear guidance on the permissible use of
parliamentary materials to aid interpretation. In Australia, the use
of extrinsic material is permitted by section 15AB of the AAIA; this
section was introduced in 1984, three years after section 15AA was
brought into force.109 The position in Singapore is similar to Australia:
section 9A(2)-(4) of the SIA having closely similar wordings with
106 See Geddes, n 44 above at pp 9-10.
107 See Comptroller of Income Tax v GE Pacific Pte Ltd [1994] 2 SLR 690 and Re How
William Glen [1994] 3 SLR 474, see discussion in Goh, n 74 above, at pp 113-114.
108 Public Prosecutor v Tan Tatt Eek & Other Appeals [2005] 2 AMR 353; [2005] 2 MLJ
685; FC.
109 See paras [23]-[27] above.
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section 15AB of the AAIA was introduced in 1993, shortly after the
seminal decision of Pepper.110
[38] The position in Malaysia is different from that in Australia and
Singapore. Malaysia does not have a statutory provision to allow
the use of extrinsic materials, or to set out the types of extrinsic
materials that can aid statutory interpretation. The Malaysian courts
have adopted the common law position in Pepper. One of the earliest
exposition on this matter and a case that is commonly cited is Chor
Phaik Har v Farlim Properties Sdn Bhd111 (“Chor’s case”) where Edgar
Joseph Jr FCJ stated as follows:
… we have arrived at the conclusion that we should follow the recent
trend of the cases decided in the United Kingdom, Australia, New
Zealand and Singapore and permit a relaxation of the exclusionary
rule by allowing a reference to Hansard as an aid to statutory
interpretation where the enactment is ambiguous or obscure, or
which if literally construed might lead to an absurdity and provided
always that the statement reported in Hansard was made by a Minister
or other promoter of a Bill. More particularly, we gratefully adopt
the passage in the judgment of Lord Browne-Wilkinson in Pepper v
Hart, reproduced above.112

[39] In Chor’s case, after considering various passages in the ministerial
statement reported in Hansard, the Federal Court concluded that they
were not helpful in resolving the ambiguity in the statutory provision
which was argued before the court. The principles established in
Chor’s case have, however, given later cases the green light to refer to
Hansard in interpreting statutes.113 Some cases ensure that the foremost
110 Inserted into the principal Act via the Interpretation (Amendment) Act 1993
(No 11 of 1993). For a comparative account of the Singapore and the Australian
provisions, see Goh Yihan, “A Comparative Account of Statutory Interpretation
in Singapore” (2008) Statute Law Review 195-229. Interestingly, at p 229, the author
concludes that despite the Singapore provisions originating from the AAIA,
Singapore’s broad approach, with few specific rules has developed independently
from the Australian approach which in contrast, is “a series of sophisticated rules
which broadly resemble the Singapore approach”.
111 [1994] 3 AMR 2103; [1994] 3 MLJ 345, FC.
112 Ibid, at p 2124 (AMR); [57] (MLJ).
113 See for e.g., Pengurusan Danaharta Nasional Bhd v Tang Kwor Ham & Ors and
another appeal [2007] 4 AMR 533; [2007] 5 MLJ 125, FC, where besides looking at
the preamble of the Pengurusan Danaharta Nasional Berhad Act 1998 to seek
the Act’s object, the Federal Court also referred to the policy speech of the then
Minister of Finance made in Parliament while introducing the Bill to the Act.
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condition of the existence of ambiguity is satisfied.114 However, there
are also cases which have resorted to Hansard without satisfying the
conditions set out in Pepper or Chor’s case.115 In the search for the object
or purpose of the Act under section 17A, recourse has also been made
to extrinsic materials including the Hansard.116
[40] Despite the seemingly liberal recourse to Hansard,117 it is important
however to recognise, as emphasised in Chor’s case, that resort to
Hansard cannot be determinative of the issue since it is only an aid to
interpretation.118 While reference to Hansard can be helpful as an aid to
statutory interpretation, there is a need to clearly provide for its use,
its scope and to list out the types of extrinsic material which may be
used. The current position in Malaysia which relies on the common
law, without a clear statutory statement on the issue of extrinsic
material for statutory interpretation is unsatisfactory. The next part
of this article proposes statutory reforms to the MIA.

114 See Miss Rossarin Nuekaew v Public Prosecutor [2017] 6 AMR 101; [2017] 5 MLJ
1, FC, at [16] (”… in construing a statute a reference to Parliamentary report of
proceedings or Hansard is permitted as an aid to statutory interpretation where
the enactment is ambiguous, obscure or which if literally construed might lead to
an absurdity, provided that the statement reported in the Hansard was made by
a Minister or the promoter of a Bill …” per Zulkefli PCA). Cf, the use of Hansard
was not allowed where the two subsections the court was called upon to construe
suffered no ambiguity, see Public Prosecutor v Tan Tatt Eek & Other Appeal [2005]
6 AMR 353 at 399; [2005] 2 MLJ 685; FC, at [125]-[126]. See however, Lau Keen Fai
v Lim Ban Kay @ Lim Chiam Boon & Anor [2011] AMEJ 0269; [2012] 2 MLJ 8, FC, at
[10]-[11] where the Hansard was referred to although the words of s 103E(5) of
the Legal Profession Act 1976 are clear and unambiguous.
115 See Sivarasa Rasiah v Badan Peguam Malaysia & Anor [2006] 1 AMR 11; [2006] 1
MLJ 727, CA.
116 DYTM Tengku Idris Shah Ibni Sultan Salahuddin Abdul Aziz Shah v Dikim Holdings
Sdn Bhd & Anor [2002] 2 AMR 1503 at 1516; [2002] 2 MLJ 11, FC, at [21]-[22].
117 A similar experience has been noted of the courts in Singapore which “allowed
reference to a variety of different extrinsic materials prior to the 1993 legislative
reform without really deciding whether such reference was permissible”, see
Goh, “Statutory Interpretation in Singapore”, n 74 above at p 104. Cf the main
concerns voiced in Pepper (and as articulated in academic commentaries) against
relaxing the exclusionary rule to allow the use of extrinsic materials (including
the Hansard) in statutory interpretation. See para [28] n 73 above.
118 See DYTM Tengku Idris Shah Ibni Sultan Salahuddin Abdul Aziz Shah v Dikim Holdings
Sdn Bhd & Anor [2002] 2 AMR 1503 at 1517; [2002] 2 MLJ 11, FC, at [24] noting the
caution given in Chor’s case.

July [2018] JMJ

Purposive Approach and Extrinsic Material in Statutory
Interpretation: Developments in Australia and Malaysia

247

Statutory reforms to the MIA
[41] In light of the above comparative overview of the English,
Australian and Singapore positions on extrinsic material to aid statutory
interpretation, what are some possible options that may be considered
for Malaysia? There are two obvious choices:
First, continue to develop the common law on the use of extrinsic
material, bearing in mind however, the lessons from Pepper. Consistent
with this option, develop common law approaches to statutory
interpretation for a greater emphasis on “context” which enable
courts to consider a broader range of extrinsic material that can aid
interpretation.119
Second, introduce statutory reform for a new provision similar to
section 15AB of the AAIA or sections 9A(2)-(4) of the SIA.
[42] The first option, by way of common law development on the use
of extrinsic material to statutory interpretation, has the advantage of
a gradual and cautious growth; however, it may take some time for
a clear and consistent progression. The second option via legislative
reform is a natural consideration, also bearing in mind that the “world
of the common law … now circuits in the orbit of statute”.120 In relation
to this statutory avenue, it is pertinent that it was opined by Haidar
FCJ in the 2012 Federal Court decision of DYTM Tengku Idris Shah Ibni
Sultan Salahuddin Abdul Aziz Shah v Dikim Holdings Sdn Bhd & Anor121
whether it was timely to have a provision to accord statutory recognition
119 In Australia, any remaining gap from s 15AB can be covered by the courts’ modern
approach to statutory interpretation and the shift to context, see paras [11]-[13]
above. The broad coverage of context is seen in CIC Insurance Ltd v Bankstown
Football Club Ltd (1997) 187 CLR 384 where reports of law reform bodies were
referred to, see paras [14]-[15] above. See also Pearce and Geddes, n 45 above at
p 93, [3.7] for cases resorting to extrinsic material and where ambiguity was not
a pre-condition for the reference to extrinsic material.
120 Kirby, see n 1 above.
121 See [2002] 2 AMR 1503 at 1516; [2002] 2 MLJ 11, FC, at [25] (”We also note that
Singapore courts have followed the major judgment in Pepper v Hart. Indeed the
rule in Pepper v Hart has now received statutory recognition in Singapore by way
of s 2 of the Interpretation (Amendment) Act 1993. May be (sic) it is time such a
provision [is] given statutory recognition in our Interpretation legislation as with
s 17A referred to earlier. It will give statutory force to the courts to look [at] the
policy speech of the Minister or the promoter of the Bill in Hansard for the purpose
of an aid to the interpretation of statutes” per Haidar FCJ).

248

Journal of the Malaysian Judiciary

July [2018] JMJ

of extrinsic material to aid statutory interpretation as was taken in
Singapore. In this respect, the experience of the Singapore approach
may throw some light on the matter. Goh Yihan in his evaluation of
the position in Singapore, 15 years after the 1993 reforms on statutory
interpretation which introduced section 9A(2)-(4), states that prior to
1993 there was no consistent approach on the use of extrinsic evidence.
While challenges remain on the application of the new provisions,
there has been a remarkable transformation in the approach taken by
the Singapore courts towards statutory interpretation.122
[43] There is no easy answer to the important question of whether
to amend the MIA to provide for extrinsic material to aid statutory
interpretation (particularly in relation to ministerial statements made
in Parliament) which has the effect of abolishing the common law
exclusion rule.123 In a parliamentary system, the doctrine of separation
of powers ensures the independent functions of the three organs of
government: the legislature, executive and judiciary. Thus, any change
that may have the effect of upsetting this intricate balance has to be
carefully weighed. At the same time, the decision does not appear too
difficult for Malaysia in view of the courts being generally receptive
and having resorted to Hansard to aid interpretation.
[44] Based on the discussions above, it is submitted that it is timely
for Malaysia to introduce a provision in the MIA to allow recourse to
extrinsic material to aid interpretation. While Chor’s case provides a
useful precedent, the case authorities reveal difficulties for consistent
applications. Introducing a statutory provision, which clearly sets
out the scope and limits to the use of extrinsic material, will assist to
streamline the requirements before resort can be made to the Hansard.
The comparative overview of Commonwealth jurisdictions with
their experiences on the use of extrinsic material for statutory
interpretation provides a useful contrast. The cautious and restrictive
view reflected in the English common law cases post-Pepper can be
compared with the Australian and Singapore cases which show some
measure of success. The case law on section 15AB of the AAIA and
122 See Goh, “Statutory Interpretation in Singapore”, see n 74 above.
123 For a useful article on the arguments for and against the introduction of a
provision similar to section 15AB to allow the use of extrinsic material in
interpreting statutes, see Jocelynne A Scutt, “Statutory Interpretation and
Recourse to Extrinsic Aids” (1984) 58 Australian Law Journal 483-496 at 488-94.
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sections 9(2)-(4) of the SIA, respectively, show that extrinsic materials
(properly categorised and set out) can usefully assist the courts
to confirm the meaning of a provision as well as to determine the
meaning of the provision, provided proper limits are placed for its
use. Introducing a new provision in the MIA to clarify the scope, the
requirements for its use and the type of extrinsic material that may
be referred to will provide for a consistent and principled approach
to its use. In this respect, a matter that needs to be more clearly set
out is whether extrinsic material can be used to discover the object or
purpose of an Act as mandated by the statutory purposive approach
in section 17A.124 In relation to section 17A, it will be opportune to
include the more minor amendment to replace the words “which
would promote the purpose or object underlying the Act” with the
words “which would best achieve the purpose or object of the Act” to
take into account the limits of the existing provision.125
[45] Whether it is for the legal draftsman in drafting the new
provision or the judge in applying it, two pertinent questions that
need to be considered are as follows: first, how extrinsic material
may rationally assist interpretation, and second, the dangers to be
guarded against its use.126 In terms of a practical step moving forward,
it will be beneficial to have a conference to discuss these issues in
greater depth and to set out a comprehensive provision on extrinsic
material to statutory interpretation in Malaysia. This conference will
benefit from the views and experiences of judges, officers from the
Attorney General’s chambers, including the drafting division,127 as
well as legal practitioners, academia and related professionals such
124 See the discussion at para [27] above on the Australian position concerning
the relationship of ss 15AA and 15AB. See also Goh, “Statutory Interpretation
in Singapore”, n 74 above at pp 109-11 that the courts appear to “conflate the
purposive approach and the reference to extrinsic evidence in aid of the purposive
approach” citing Tan Un Tian v PP [1994] 3 SLR 33.
125 Emphasis added. See paras [19]-[21] above.
126 See Gleeson, n 3 above at p 32.
127 For the impact of statutory interpretation on the draftsman: see Bennion,
“Hansard – Help or Hindrance? A Draftsman View of Pepper v Hart”, n 86 above;
JC Jenkins, “Pepper v Hart: A Draftsman’s Perspective” (1994) 15(1) Statute Law
Review 22-30. For its impact on the parliamentary process, see T St JN Bates,
“Parliamentary Material and Statutory Construction: Aspects of the Practical
Application of Pepper v Hart” (1993) 14(1) Statute Law Review 46-55; Jacintha
Dharmananda, “Using Parliamentary Materials in Interpretation: Insights from
the Parliamentary Process” (2018) 41 UNSW Law Journal 4-39.
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as linguists.128 It will also be helpful to invite members of the legal
and judicial service from other Commonwealth jurisdictions to share
their experiences. This was the experience in Australia which held
two major conferences in 1981 and 1983 to discuss specific issues on
statutory interpretation resulting in the enactment of section 15AA and
section 15AB, respectively. At the conference in 1983, Lord Wilberforce
provided much insights to the discussions.129
Conclusion
[46] This article commenced with the observation that much of
the current law is found in statutes. The courts’ role in statutory
interpretation is expected to increase. Statutory reforms to the MIA
to further enhance section 17A, to replace the words “which would
promote the purpose or object underlying the Act” with the words
“which would best achieve the purpose or object of the Act” and to
introduce a new provision to allow extrinsic material to aid statutory
interpretation would only serve to improve the development of laws
and the legal system in Malaysia.
[47] In this era of the “Age of Statutes”,130 courts are placed in a
significant position to shape the law in their roles as interpreter of
statutes for the community. While courts are cautious not to overstep
the boundaries of statutory interpretation and tip towards judicial
lawmaking, they can be judiciously creative and innovative to interpret
statutes in the spirit of the law and not merely the text of the law,
for the betterment of law and society. Law, through statutes handed
down by the legislature, are refined by judicial exposition. Judicial
exposition is a legitimate exercise as opposed to judicial legislation,

128 In view that Malaysian statutes are in both Bahasa Malaysia and the English
language, see Janny Leung, “Statutory interpretation in multilingual jurisdictions:
Typology and trends” (2012) Journal of Multilingual and Multicultural Development
481-495 which addresses sources of law in different languages and relationship
between language and law.
129 See Attorney-General’s Department, Symposium on statutory interpretation
(Canberra February 5, 1983), pp 5-27.
130 In the context of this article, this is intended to refer to the proliferation of statutes
today. For other meanings given to this term, see Professor Guido Calabresi’s
book, A Common Law for the Age of Statutes (Cambridge: Harvard University
Press, 1982), see also Justice Mark Leeming’s article, “Equity: Ageless in the Age
of Statutes” (2015) 9 Journal of Equity 108-129.
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accepting the distinction made by Chief Justice Gleeson between judicial
exposition and judicial legislation highlighted earlier in this article.131
[48] Judicial exposition also complements the legislative process.
Courts contribute to define the law through the statutory techniques
that they apply. Statutory interpretation, once thought of as a science
(as in finding one meaning by applying a literal approach) is no longer
considered as such. It is now considered an art, providing a “leeway
for choices” where values and policy considerations may influence
the making of those choices.132 In applying principles of statutory
interpretation, judges articulate their choices when they state their real
reasons for preferring one available interpretation over another.133 By
stating the reasons for choosing one interpretation over another, the
court adds to the development of the law: it informs of the decision
making methods, it develops principles of statutory interpretation
and more importantly, it ensures that the substantive law of the
statutory provisions which are interpreted are arrived at clearly and
consistently, thus developing the corpus of law. That, in itself, would
be a singular contribution of the courts towards a rule of law society.

131 See para [5] above.
132 Kirby, “Statutory Interpretation: The Meaning of Meaning”, n 30 above.
133 It has been observed that there have been more willingness by the Australian
courts to articulate the principles of legislative interpretation upon which they
rely, see Pearce and Geddes, n 45 above at p 94, [3.8].

Section 96 of the Courts of Judicature Act 1964
by
Dato’ Malik Imtiaz Sarwar*

I. Introduction
[1] The Federal Court (“the FC”) has on several occasions recognised
that certain decisions of the Court of Appeal in civil appeals had
occasioned serious miscarriages of justice. Notwithstanding, the FC
had been left in a situation where it was not empowered to intervene
in such occasions by reason of the current thinking on how section 96
of the Courts of Judicature Act 1964 (“the CJA”) is to be applied.
[2] In this article, I seek to consider whether there is room for the
FC to consider a broader construction of section 96 of the CJA, in
particular the second limb of section 96(a), and to harness section 96(b)
to address serious miscarriages of justice, with a view to ensuring that
public confidence in the Judiciary is maintained.
[3] The subject is dealt with by, firstly, a consideration of the current
approach of the FC to section 96 of the CJA, and secondly, by reference
to the role of the FC and the Judiciary under the Federal Constitution,
as a possible alternative approach.
II. The civil appellate jurisdiction of the Federal Court
[4] Article 128(3) of the Federal Constitution provides that the
jurisdiction of the FC to determine appeals from the Court of Appeal,
a High Court or a judge thereof shall be such as may be provided by
federal law.
[5] As for the civil appellate jurisdiction of the FC, the federal law
concerned is section 96 of the CJA. This section, well known to the
judges of the apex court and practitioners who appear before them,
defines that jurisdiction in the following terms:

* Sole proprietor, Messrs Malik Imtiaz Sarwar, Advocates and Solicitors.
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Subject to any rules regulating the proceedings of the Federal Court
in respect of appeals from the Court of Appeal, an appeal shall lie
from the Court of Appeal to the Federal Court with the leave of the
Federal Court –
(a) from any judgment or order of the Court of Appeal in respect
of any civil cause or matter decided by the High Court in the
exercise of its original jurisdiction involving a question of general
principle decided for the first time or a question of importance
upon which further argument and a decision of the Federal Court
would be to public advantage; or 		
(b) from any decision as to the effect of any provision of the
Constitution including the validity of any written law relating
to any such provision.

[6] The jurisdictional nature of this provision is settled in Auto Dunia
Sdn Bhd v Wong Sai Fatt & Ors,1 where Edgar Joseph Jr FCJ (as he then
was) said:
It is an elementary proposition that this Court is a creature of statute
and that equally a right of appeal is also a creature of statute, so that
unless an aggrieved party can bring himself within the terms of a
statutory provision enabling him to appeal, no appeal lies.

[7] Similarly, in Ho Tack Sien & Ors v Rotta Research Laboratorium
SpA & Anor; Registrar of Trade Marks (Intervener) & Another Appeal,2 in
dealing with an attempt by counsel for the appellant to re-agitate the
factual findings of the trial judge, Zulkefli Makinudin CJ (Malaya) (as
he then was), said:
The submissions advanced by learned counsel for the defendants in
support of those issues are in effect seeking a reversal of the findings
of facts in this case on the infringement of the trade mark by the
defendants with the resultant consequential orders. In our view this
would result in a complete re-hearing of the appeal on those issues
and would be a complete disregard to the provision of s 96(a) of the
Courts of Judicature Act 1964 when leave to appeal to this court was
granted. The two questions posed before this court when leave was
granted have been couched to incorporate a point of law which if

1 [1995] 2 AMR 1943 at 1947–1948; [1995] 3 CLJ 485 at 487.
2 [2015] 3 AMR 316; [2015] 4 CLJ 20, [22].
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answered in the affirmative or negative has the effect of reversing
the conclusions made by the Court of Appeal without any further
evaluation of the evidence. It is the answers to those questions which
must have the effect of reversing the conclusions made by the Court
of Appeal and not the result of a review of the concurrent findings
of facts made earlier on. The questions posed must also relate to a
matter in respect of which a determination has been made by the
Court of Appeal. (See the case of Meidi-Ya Co Ltd, Japan & Anor v Meidi
(M) Sdn Bhd [2009] 2 AMR 93; [2009] 2 CLJ 15; [2009] 2 MLJ 14). We
therefore rule that the defendants should only be allowed to confine
their arguments on the two questions of law posed before this court.

[8] It must be recalled that it was once the view of the FC that rule 137
of the Rules of the Federal Court 1995 (“RFC”)3 independently enabled
the FC to intervene in the interests of justice where decisions of the
Court of Appeal occasioned serious miscarriages of justice. A notable
example of this was the decision of the FC in Megat Najmuddin bin Dato
Seri (Dr) Megat Khas v Bank Bumiputra (M) Bhd4 (“Megat Najmuddin”).
The FC, however, departed from this view on a reconsideration of
the rule, concluding that a proper interpretation necessarily led to
the conclusion that the rule only applied to proceedings before the
FC and not any other, as seen in the instances of Asean Security Paper
Mills Sdn Bhd v Mitsui Sumitomo (Malaysia) Bhd5 and Abdul Ghaffar Md
Amin v Ibrahim Yusoff & Anor.6
[9] Thus, it is only the intended applicant, who is able to persuade
the FC that it fulfils the requirements for leave prescribed by
section 96 of the CJA, that is permitted to lodge an appeal. This has
been shown over time to be a somewhat Herculean task, the phrase
“the applicant has failed to cross the threshold requirement of
section 96”7 (or those like it), having become the death knell for the
case of the unsuccessful litigant.
3 Rule 137 of the RFC provides:
		 For the removal of doubts it is hereby declared that nothing in these Rules
shall be deemed to limit or affect the inherent powers of the Court to hear any
application or to make any order as may be necessary to prevent injustice or
to prevent an abuse of the process of the Court.
4 [2002] 1 AMR 1089; [2002] 1 MLJ 385.
5 [2008] 5 AMR 377; [2008] 6 CLJ 1.
6 [2008] 4 AMR 573; [2008] 5 CLJ 1.
7 Yunley Enterprise Sdn Bhd v Loh Seng Lee & Another Case [2010] 2 CLJ 298 at 307,
per Hashim Yusoff FCJ (as he then was).
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[10] There is persuasive reason for this. Given that the FC serves the
dual function of being a tribunal of review and of supervising judicial
law making, the FC is only able to hear a limited number of cases in
a year. In Datuk Syed Kechik Syed Mohamed & Anor v The Board of
Trustees of The Sabah Foundation & Ors8 (“Datuk Syed Kechik”), Edgar
Joseph Jr FCJ (as he then was) had occasion to observe:
First of all, we should like to make the preliminary observation that
the Federal Court as an apex court, is a court apart, in the sense, that
over and above its role as a tribunal of review, it performs the vital
function of supervising the process of judicial law-making which is
such an integral part of our common law system modified by statute.
It is therefore salutary to remind ourselves of what Lord Roskill said,
with reference to the right of appeal to the House of Lords, (which
we venture to suggest should apply with equal force, in principle,
to this Court) in In re Wilson [1985] 2 WLR 694 at 698 C to D:
Your Lordships’ House is only able, in any given year, to hear and
determine a limited number of cases and it is important for the evolution
of the law as a whole that those cases should be carefully chosen.

[11] Understandably, this has led to much debate about how section
96 of the CJA is to be applied. Much of that debate has concerned the
extent to which the FC should consider itself empowered to intervene
in the face of serious miscarriages of justice. In the period after the
advent of that section9 there were several decisions of the FC which
sought to explain how the section should be understood, the first
being the case of Datuk Syed Kechik.
8 [1999] 1 AMR 833 at 839; [1999] 1 CLJ 325 at 331.
9 Section 96 came into force on June 24, 1994. In its original form it provided:
		 Subject to any enactments or rules regulating the proceedings of the Federal
Court in respect of appeals from the Court of Appeal, an appeal shall lie from
the Court of Appeal to the Federal Court with the leave of the Federal Court
granted in accordance with section 97:
(a) from any final judgment or order in any civil matter where –
(i) the matter in dispute in the appeal amounts to or is of the value of
two hundred and fifty thousand ringgit or more; or
(ii) the appeal involves, directly or indirectly, a claim to or respecting
property or some civil right of the like amount or value:
		 Provided that the Federal Court may summarily refuse leave under
subparagraphs (i) and (ii) if it appears that the intended appeal in
essence involves factual grounds; and
(b) from any decision as to the effect of any provision of the Constitution
including the validity of any written law relating to any such provision.
		 It was amended to its current form on August 1, 1998.
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[12] Decisions subsequent to Datuk Syed Kechik, in particular Joceline
Tan Poh Choo & Ors v V Muthusamy10 (“Joceline Tan”), had created
uncertainty and sparked off further debate as to whether the FC should
prefer the stricter approach propounded in Joceline Tan over the more
inclusive approach in Datuk Syed Kechik. This led to the FC reviewing
the criteria for leave in Terengganu Forest Products Sdn Bhd v COSCO
Container Lines Co Ltd & Anor & Other Applications11 (“Terengganu
Forest”). Adopting an innovative approach, the FC directed that
several applications be heard together on the basis that the threshold
for leave to appeal in civil appeals be objectively addressed as a first
stage hearing, with the benefit of submission by counsel called upon
to serve as amicus curiae.
[13] The decision in Terengganu Forest effectively dealt with many of
the ambiguities that had crept in after the FC explained the workings
of the provision and its appellate jurisdiction in Datuk Syed Kechik. The
undoubted breadth of the decision, which also addressed the policy
of the FC on such applications, served to point the way forward not
least for guidelines being stated. Zaki Azmi CJ (as he then was) stated
as follows:12
In summary, an intended applicant for leave to appeal to this court
should consider the following points before filing his application,
namely:
(a) Basic prerequisites:
(i) that leave to appeal must be against the decision of the
Court of Appeal;
(ii) that the cause or matter must have been decided by the
High Court exercising its original jurisdiction;
(iii) that the question must involve a question of law which is
of general principle not previously decided by the Federal
Court (first limb of s 96(a); and
(iv) that the issue to be appealed against has been decided by
the Court of Appeal.

10 [2009] 2 AMR 569; [2009] 1 CLJ 650.
11 [2011] 3 AMR 102; [2011] 1 MLJ 25.
12 Ibid, at pp 120–121 (AMR); p 46 (MLJ), [34].

July [2018] JMJ

Section 96 of the Courts of Judicature Act 1964

257

(b) As a rule leave will normally not be granted in interlocutory
appeals.
(c) Whether there has been a consistent judicial opinion which may
be uniformly wrong e.g. Adorna Properties Sdn Bhd v Boonsom
Boonyanit @ Sun Yok Eng [2001] 1 AMR 665; [2001] 1 MLJ 241.
(d) Whether there is a dissenting judgment in the Court of Appeal.
(e) Leave to appeal against interpretation of statutes will not be
given unless it is shown that such interpretation is of public
importance.
(f) That leave will not normally be given:
(i) where it merely involves interpretation of an agreement
unless this court is satisfied that it is for the benefit of the
trade or industry concerned;
(ii) the answer to the question is not abstract, academic or
hypothetical;
(iii) either or both parties are not interested in the result of the
appeal.
(g) That on first impression the appeal may or may not be successful;
if it will inevitably fail leave will not be granted (see Lord
Donaldson of Lymington MR in The Iran Nabuvat [1990] 3 All
ER 9 at para 36).

[14] These guidelines have proven invaluable and are cited by counsel
religiously. In retrospect, this may have led to the guidelines being
erroneously perceived as being definitive and all encompassing. They
have in any event become the basis of a generally held view that the
FC is limited in its power to address serious miscarriages of justice by
the very source of its jurisdiction. This may have been prompted, in
part by the following observations of Zaki Azmi CJ (as he then was)
in Terengganu Forest:
The purpose of s 96 is not to allow for correction of ordinary errors
committed by the lower courts as would in an appeal as of right,
particularly where the relevant laws are well settled. When a case
comes to the Federal Court the case would already have been reviewed
on merits by three experienced judges at the Court of Appeal. So once
an issue has been decided by the trial judge, and the appeal decided
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by a panel of three at the Court of Appeal, that is final unless it can
be shown that the case falls within the scope of s 96(a).13
Section 96(a) does not mention achieving justice or to correct injustice
or to correct a grave error of law or facts as grounds for granting
leave to appeal. Every applicant would inevitably claim he has
suffered injustice but the allegation of injustice by itself should not be
a sufficient reason for leave to be granted. But once leave is granted
on any one or more grounds discussed in this judgment this court
can of course hear any allegation of injustice.14

[15] This has created an unsatisfying state of affairs, leaving
unaddressed decisions of the Court of Appeal that had occasioned
serious miscarriages of justice, but which did not in the view of the
FC fulfil the requirements of section 96 of the CJA for leave to appeal.
Some judges of the FC have on occasion acknowledged that despite the
decisions sought to be appealed being plainly wrong, that provision
has stood in the way. There has even been some discussion about the
need for legislative intervention.
[16] In my view, this may not be necessary as it is possible to look at
the decision in Terengganu Forest, and the requirements of section 96
of the CJA in a different light, one which affords the FC more latitude
to address such situations. This article seeks to explore an alternative
approach to section 96 which would allow for such latitude.
[17] The view I seek to advance is based on an understanding that
the observations of Zaki Azmi CJ (as he then was), reproduced
in paragraph 13 above, must be understood in the context of the
discussion in Terengganu Forest. Additionally, it must be appreciated
that as comprehensive as the decision in Terengganu Forest may have
been, the FC could not have intended for the decision to be understood
as definitively stating the limits, and defining the jurisdiction, of the
FC. I believe that the following features of the decision support this.
[18] Firstly, it is to be noted that the guidelines do not expressly refer
to the second limb of section 96(a) of the CJA, though they do refer to
the first limb. Although it could be implied that the FC intended to
address the second limb in the third guideline – “consistent judicial
opinion which may be uniformly wrong” – this would limit the
13 Ibid, at p 118 (AMR); p 44 (MLJ), [22].
14 Ibid, at p 120 (AMR); p 45 (MLJ), [31].
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language of the second limb in a manner contrary to settled principles
of statutory interpretation. This, therefore, could not have been the
intention of the FC. Further, the FC had expressly endorsed the
more flexible approach in Datuk Syed Kechik15 and recognised that
an applicant could obtain leave under either limb of section 96(a) or
both,16 and that for the second limb, the applicant only had to show
that a decision of the FC would be to the public advantage.17
[19] Secondly, the FC did not consider the requirements of section 96(b)
of the CJA, the subsection that allows the FC to grant leave to appeal
against any decision as to the effect of any provision of the Federal
Constitution. The reason for this is not clear though it may be due
to the various applications before the FC in Terengganu Forest being
grounded only on section 96(a) of the CJA. Thus, as in Datuk Syed
Kechik, the FC confined itself to explaining that particular subsection.
This left unaddressed the workings of 96(b) of the CJA. It also left
unaddressed the inter-play, if any, between section 96(a) and (b).
[20] It is in this context that I believe that the FC still has
some ground to cover in explaining the application of
section 96 of the CJA. In addition, it remains open to the FC to establish
a valid framework for leave to appeal which would allow the FC to
address serious miscarriages of justice that would otherwise be left
unaddressed.
[21] In this article, I explore two points: the second limb in section
96(a), (on “a question of importance upon which further argument and
a decision of the FC would be to public advantage”) and section 96(b)
of the CJA. These may not be the only two points, and I hope that the
discussion on this issue will continue to evolve.
III. The constitutional function of the Judiciary
A. Public confidence in the Judiciary
[22] It would be useful to start with a reminder on the role of the
Judiciary.
[23] It is now settled that the doctrine of the separation of powers is
part of the basic structure of the Federal Constitution. In Semenyih
15 Ibid, at p 120 (AMR); p 45 (MLJ), [33].
16 Ibid, at p 118 (AMR); p 42 (MLJ), [22].
17 Ibid, at p 118 (AMR); p 43 (MLJ), [24].
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Jaya Sdn Bhd v Pentadbir Tanah Daerah Hulu Langat and another case18
(“Semenyih Jaya”), Zainun Ali FCJ said:19
[88] The Judiciary is thus entrusted with keeping every organ and
institution of the State within its legal boundary. Concomitantly the
concept of the independence of the Judiciary is the foundation of the
principles of the separation of powers.
[89] This is essentially the basis upon which rests the edifice of
judicial power.
[90] The important concepts of judicial power, judicial independence
and the separation of powers are as critical as they are sacrosanct in
our constitutional framework.

[24] In order to fully discharge its function, the Judiciary must be
perceived to act as it is expected to. Like the other constitutional
institutions, its effectiveness is measured by the extent to which the
public believes that it is doing what it is meant to do. As further noted
by Zainun Ali FCJ in Semenyih Jaya,20 “The case of Public Prosecutor v
Dato’ Yap Peng highlights that the exercise of judicial power carries
two features. The first is that judicial power is exercised in accordance
with the judicial process of the judicature.”
This is also illustrated by Gaudron J, in Wilson & Ors v The Minister
For Aboriginal and Torres Strait Islander Affairs & Anor (1996) 189 CLR 1
at 22, when she said that:
For the moment it is sufficient to note that the effective resolution
of controversies which call for the exercise of the judicial power of
the Commonwealth depends on public confidence in the courts in
which that power is vested. And public confidence depends on two
things. It depends on the courts acting in accordance with the judicial
process. More precisely, it depends on their acting openly, impartially
and in accordance with fair and proper procedures for the purpose
of determining the matter in issue by ascertaining the facts and the
law and applying the law as it is to the facts as they are. And, just as
importantly, it depends on the reputation of the courts for acting in
accordance with that process.

18 [2017] 4 AMR 123; [2017] 3 MLJ 561.
19 Ibid, at p 151 (AMR); p 593 (MLJ).
20 Ibid, at p 152 (AMR); p 595 (MLJ), [99].
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So critical is the judicial process to the exercise of judicial power that
it forms part of the definition of that power. Thus, judicial power is
not simply a power to settle justiciable controversies, but a power which
must be and must be seen to be exercised in accordance with the judicial
process. (Emphasis added.)

[25] Public confidence is thus essential to the function of the Judiciary
and to the fulfilment of its constitutional role. I believe that it is for
this reason that the framers of the Federal Constitution vested the
courts of this country with the power to punish “any contempt for
itself” under Article 126.21
[26] It is in this context that the High Court of Australia emphasised the
need for care to be taken to continually ensure that public confidence
in the Judiciary be maintained, even if this requires a review of the
current legal position on material matters. In Ebner v Official Trustee
in Bankruptcy; Clenae Pty Ltd v ANZ Banking Group 22 (“Ebner”),
Kirby J said,23 “If that purpose is, ultimately, the maintenance of public
confidence in the administration of justice and sustaining the public
perception of the integrity of the judiciary, some reconceptualisation
of the current law might be justified.”
B. The due process requirement
[27] Ensuring that litigants appreciate they have been treated fairly
and impartially as equals before the law is, I believe, central to the
maintenance of public confidence in the Judiciary. In Leeth v The
Commonwealth24 (“Leeth”), Deane and Toohey JJ said:25
Thus, in Ch III’s exclusive vesting of the judicial power of the
Commonwealth in the “courts” which it designates, there is implicit
a requirement that those “courts” exhibit the essential attributes
of a court and observe, in the exercise of that judicial power, the
essential requirements of the curial process, including the obligation
to act judicially. At the heart of that obligation is the duty of a court
to extend to the parties before it equal justice, that is to say, to treat
21 See for instance, Attorney General of Malaysia v Dato’ See Teow Chuan & Ors [2018]
1 AMR 829; [2018] 3 CLJ 283.
22 (2000) 176 ALR 644.
23 Ibid, at p 677, [139].
24 (1992) 107 ALR 672.
25 Ibid, at p 694.
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them fairly and impartially as equals before the law and to refrain
from discrimination on irrelevant or irrational grounds.

[28] Similarly, in Ebner, Gaudron J said:26
Impartiality and the appearance of impartiality are necessary for the
maintenance of public confidence in the judicial system. Because state
courts are part of the Australian judicial system created by Ch III
of the Constitution and may be invested with the judicial power of
the Commonwealth, the Constitution also requires, in accordance
with Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51;
138 ALR 577, that, for the maintenance of public confidence, they
be constituted by persons who are impartial and who appear to
be impartial even when exercising non-federal jurisdiction. And
as courts created pursuant to s 122 of the Constitution may also be
invested with the judicial power of the Commonwealth (See Northern
Territory v GPAO (1999) 196 CLR 553 at 603–4 [127]; 161 ALR 318 at
350 per Gaudron J; Re Governor, Goulburn Correctional Centre; Ex parte
Eastman (1999) 165 ALR 171; 73 ALJR 1324 at ALR 178–81 [25]–[35];
ALJR 1330–2 per Gaudron J, ALR 187 [63]; ALJR 1336 per Gummow
and Hayne JJ; cf ALR 192–4 [84]–[88]; ALJR 1340–1 per Kirby J), it
should now be recognised, consistently with the decision in Kable,
that the Constitution also requires that those courts be constituted
by persons who are impartial and who appear to be impartial.

[29] This is equally true of the situation in Malaysia. As noted above,
the independence of the Judiciary is a matter that pertains to the basic
structure of the Federal Constitution. This is underscored by Article 8(1),
which guarantees equality before the law and the equal protection of
the law. This guarantee applies equally to the Judiciary, the Executive
and the Legislature. The FC had occasion to consider Article 8(1) in
Sivarasa Rasiah v Badan Peguam Malaysia & Anor27 (“Sivarasa Rasiah”),
where Gopal Sri Ram FCJ (as he then was) said:28
[21] Article 8(1) provides that: “All persons are equal before the law
and entitled to the equal protection of the law.” As may be seen,
the article guarantees two separate and distinct rights, namely,
(a) equality before the law; and (b) equal protection of the law. It
cannot be over emphasised that in accordance with well settled
26 Ebner, see n 22, at p 662, [81].
27 [2010] 2 AMR 301; [2010] 2 MLJ 333.
28 Ibid, at pp 320–321 (AMR); pp 346–347 (MLJ).
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principles of constitutional interpretation each of these rights must
be treated as a separate and distinct right despite an overlap as will
be seen later in this judgment. Indeed, each right is derived from a
distinctly different source. The framers of our Constitution (like the
framers of the Indian Constitution) derived the equality clause from
the Constitution of the Irish Free State. The equality doctrine in reality
is drawn from Dicey’s rule of law one of the pillars of which is that
persons are equal before the law. As pointed out by Chandrachud J
in Indira Nehru Gandhi v Raj Narain AIR 1975 SC 2299 at 2470:
“ Dicey gave three meanings to rule of law: Absence of arbitrary
power, equality before the law or the equal subjection of all classes to
the ordinary law of the land administered by ordinary law courts
and that the Constitution is not the source but the consequence of
the rights of individuals, as defined and enforced by the Courts.
(Emphasis added.)”
[22] …
[23] Basu, in his authoritative work, Commentary on the Constitution
of India, (8th Edn, 2007) Vol 1, p 958 says this in respect of Article 14
of the Indian Constitution:
“ The expressions ‘equality before the law’ and ‘equal protection of
laws’ do not mean the same thing, even if there may be much in
common... Equality before the law is a dynamic concept having
many facets. One facet – the most commonly acknowledged – is
that there shall be no privileged person or class and none shall
be above the law. Equality before the law is a positive concept
and cannot be enforced in a negative manner. Where the State
commits an illegality or irregularity in favour of any individual
or group of individuals others cannot claim the same illegality
or irregularity on the ground of a denial thereof.”

[30] The point I make is this – every litigant is entitled to a fair and
impartial hearing by competent tribunals that, subject to discretion, are
required to apply the law in an even-handed manner. Though, on the
whole, the process allows for judges to reach different outcomes, such
differences of opinions are permitted only where they occur within
the permissible bounds of law. There will indisputably be occasions
where judges transgress those limits and, were the decision to be
appealable as of right, those transgressions would be corrected on
appeal. There may, however, be instances where the Court of Appeal
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is guilty of transgressions involving issues that would, in the current
view of section 96 of the CJA, be not appealable.
C. The impact of uneven decision making
[31] A litigant who has suffered a serious miscarriage of justice by
reason of an erroneous decision of the Court of Appeal would, as a
consequence, lose some degree of confidence in the Judiciary. If such
serious miscarriages are more than just the exception, the impact on
public confidence would be severe. This is a concern that should not
be dismissed lightly.
[32] While judges are as fallible as the next person, this is not a
response aggrieved litigants will necessarily accept, especially where
the injustice has been occasioned by a decision of the Court of Appeal.
A mere review of the litigants’ case on appeal is insufficient to the
parties concerned when they are aggrieved afresh by the decision of the
appellate court itself, particularly when that decision has transgressed
all reasonable limits. Allowing such a decision to stand would inevitably
invite the conclusion, through no fault of the institution, that justice
in Malaysia is arbitrary.
[33] Pertinently, it is this type of situation that prompted the FC to
invoke rule 137 of the RFC in Megat Najmuddin. There, the Court of
Appeal had dismissed an appeal on the ground that the record of
appeal was deficient, as the copy of the sealed order of the High Court
in the record was not a certified true copy, and a supplementary record
exhibiting the true copy was filed without leave. The FC concluded
that the defect was curable and the appellant ought to have been heard
by the Court of Appeal. However, in the view of the FC, the decision
of the Court of Appeal did not fall within the scope of section 96(a)
of the CJA. No argument was made on section 96(b) of the CJA. A
majority of the FC then invoked rule 137 of the RFC to prevent injustice,
reinstating the appeal for hearing before the lower court.
[34] Should the FC share these concerns, it is apparent that something
needs to be done. From personal experience, I have happily seen
judges of the FC attempt to intervene, fashioning a basis for leave
to be granted because justice requires it. Though this is welcomed,
it is my view that such ad hoc attempts do not sufficiently mitigate
the situation. Ad hoc attempts may also be misunderstood as being
selective in nature.
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[35] This raises the question of whether the FC should reconceptualise
its approach to section 96 of the CJA in order to address this concern.
IV. Reconsidering section 96 of the CJA
A. Further argument and a decision of the Federal Court to the public
advantage
[36] In Terengganu Forest, the FC considered the ambit of “public
advantage” as the central element in the second limb. Zaki Azmi CJ
(as he then was) said:29
Alternatively the applicant must show that the decision would
be to public advantage. In my opinion the fact that it would be of
public advantage must necessarily involve further arguments before
this court. Also, because it is to be decided by this court the words
“further argument and a decision of the Federal Court” used in that
subsection are, to me, superfluous. There must necessarily be further
arguments and the Federal Court must also make a decision. What
is important is that the decision answering the question would be to
the public advantage. In England, they use the term “a point of law
of general public importance” (s 1 of the Administration of Justice
Act 1960). What is important to the public must also necessarily be
an advantage to be decided by this court.

[37] It may be that in construing the second limb as merely concerning
decisions of the FC that would be in the public advantage, and I say
this with the utmost respect, the FC unwittingly considered it too
narrowly. Parliament does not legislate in vain30 and to have treated
the words “further argument and a decision of the Federal Court” as
being superfluous offends that principle. Effect must be given to all
the words used in the provision.
[38] It is suggested that the phrase “a question of importance upon
which further argument and a decision of the Federal Court would be
to public advantage” does not merely refer to “decisions that would
be to public advantage”. The phrase means more than that, as it refers
to a situation where further argument on a question of importance
29 Terengganu Forest, see n 11, at p 118 (AMR); p 43 (MLJ), [23].
30 Positive Vision Labuan Ltd v Ketua Pengarah Hasil Dalam Negeri & Other Appeals
[2017] 3 AMR 32 at 47; [2017] 9 CLJ 595 at 614, [44], per Md Raus Sharif PCA (as
he then was), citing Krishnadas Achutan Nair & Ors v Maniyam Samykano [1997]
1 AMR 997; [1997] 1 CLJ 636.
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already considered by the FC in a previous decision would be to
public advantage.
[39] It is pertinent that the second limb is exclusive of the first limb. It
acts as a foil to the stricter requirement of the first limb i.e. “a question
of general principle decided for the first time”.
[40] An alternative interpretation of the second limb, which recognises
there being two key elements – “a question of importance” and “on
which further argument and a decision of the Federal Court would be
to public advantage” – which reflect on each other would introduce
some flexibility. It would then be for the FC to decide what “a question
of importance” is, and in that regard, more significantly, what would
for that purpose be “to the public advantage”.
[41] The FC has recognised that the “wide language employed in
section 96(a) together with the internal mechanism contained in it
make it patent that it is the legislative intent to exclude a restrictive
interpretation of the section”.31 It must also be recalled that the FC
has accepted that leave to appeal need not necessarily be refused
where there is no doubt in the law. Thus in Datuk Syed Kechik, Edgar
Joseph Jr FCJ (as he then was) said:32
One final point. Does it necessarily follow, that in all cases
where there is no real doubt as to the law on a particular point,
leave to appeal must necessarily be refused? The answer to this
question is provided by these opening remarks of Bankes LJ
in Buckle v Holmes (ibid), (a mundane case on the facts, in which the
question was whether a cat is an animal for whose trespass its owner
is liable). Here is what his Lordship said (at p 127):
“ We gave leave to appeal in this case, not because we thought there
was any real doubt about the law, but because the question was
one of general importance and one upon which further argument
and a decision of this Court would be to the public advantage.”
It is obvious that the alternative statutory criteria for the grant of leave
under s 96(a), merely repeats the statement of principle enunciated
by Bankes, LJ quoted above.
31 Metramac Corporation Sdn Bhd v Fawziah Holding Sdn Bhd [2006] 3 AMR 725 at
747; [2006] 3 CLJ 177 at 204, [19], per Augustine Paul FCJ (as he then was).
32 Datuk Syed Kechik, see n 8, at pp 844–845 (AMR); p 335 (CLJ).

July [2018] JMJ

Section 96 of the Courts of Judicature Act 1964

267

[42] In Terengganu Forest33 the FC considered the question of public
advantage as being directed at the development of the law in the
narrower sense. This may not have been the correct way to consider
the second limb for the following reasons.
[43] First, this approach overlooked the other role of the FC as a
tribunal of review. Seen in the light of that second role, questions of
importance and decision to the public advantage could reasonably
be interpreted as including questions on settled principles that arise
from decisions of the Court of Appeal, where decisions of the Court
of Appeal had resulted in serious miscarriages of justice that would
undermine public confidence in the institution. A close reading of
the majority decision in Megat Najmuddin would reveal that this
consideration was at the heart of that decision. Significantly, although
the FC has departed from the view that rule 137 of the RFC establishes
a parallel jurisdiction to correct decisions of the Court of Appeal, the FC
has nonetheless continued to affirm the other aspects of that decision.
[44] Second, in requiring appeals under the second limb to enable
the development of the law, the FC considered the “development of
the law” as only being grounded in the handing down of decisions
of precedential value. It did not consider that development of the law
could also be related to the need to ensure that public confidence be
maintained. As noted above, the second limb allows for some latitude,
allowing for appeals even where there is no doubt about the law. Thus,
where there is no such doubt, a further judgment of the FC would not
necessarily develop the law in the narrower sense.
[45] If this reasoning is acceptable, it would then be necessary for the
FC to consider what is sufficiently serious to warrant leave where the
complaint involves a serious miscarriage of justice on a matter where
the law is settled. This would ultimately be a matter for the FC to
determine and for that purpose, the FC might want to consider the
following criteria:
(a) First, the judgment complained of must be such that it should
not be allowed to stand for occasioning a serious miscarriage of
justice. The FC might require that the error complained of must
33 Terengganu Forest, see n 11, at p 112 (AMR); p 36 (MLJ), [17], per Zaki Azmi CJ
(as he then was).

268

Journal of the Malaysian Judiciary

July [2018] JMJ

be demonstrable by reference to the plainly-wrong test i.e. the
decision could not reasonably be explained or justified and so
was one which no reasonable judge could have reached,34 or was
self-evidently unjustifiable for the judicial process not having
been in accordance with Article 8(1) of the Federal Constitution
(such as instances of bias). The remarks of Gopal Sri Ram FCJ
(as he then was) in Takako Sakao (f) v Ng Pek Yuen (f) & Anor35
(“Takako Sakao”) are instructive, even though they pertained to
the Court of Appeal:36
		 [8] We also approve and apply to the facts of the present instance
the observations of Lord Pearce in his dissenting speech in Onassis
and Calogeropoulos v Vergottis [1968] 2 Lloyd’s Report 403 at 430:
“ The function of a Court of Appeal is to set aside a judgment
that should not be allowed to stand because it occasions
a substantial wrong or miscarriage of justice. That wrong
or miscarriage of justice may consist of a judgment in favour
of a wrong party. It may also consist of a failure in the judicial
process to which both parties are entitled as of right, namely,
the weighing of the respective cases and contentions. Such
failure may constitute a wrong or miscarriage of justice even
though it may appear that the appellant in the end failed
to secure a judgment in his favour: but the fact that the
right party seems to have succeeded in the court below will
naturally make a Court of Appeal extremely reluctant to
interfere, and it would only do so in the rarest cases. Such
matters are questions of degree.”
		 In our judgment, the present instance is one in which so much
of the judgment at first instance that is based on facts should
not be allowed to stand because it has occasioned a substantial
wrong or miscarriage of justice.
		 [9] The last case that we cite in answer to the second respondent’s
submission on the practice of an apex court in an appeal in which
there are concurrent findings is Srimati Bibhabati Devi v Kumar
34 Tengku Dato’ Ibrahim Tengku Indra Petra v Petra Perdana Berhad & another appeal
[2018] 1 AMR 517 at 548; [2018] 2 CLJ 641 at 674–675, [97], per Azahar
Mohamed FCJ.
35 [2010] 2 AMR 609; [2009] 6 MLJ 751.
36 Ibid, at p 621 (AMR); p 762 (MLJ), [8]–[9].
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Ramendra Narayan Roy & Ors [1946] AC 508. In that case, the
Privy Council held that:
“… in order to obviate the practice, there must be
some miscarriage of justice or violation of some principle
of law or procedure. That miscarriage of justice means
such a departure from the rules which permeate all judicial
procedure as to make that which happened not in the
proper sense of the word judicial procedure at all. That the
violation of some principle of law or procedure must be such
an erroneous proposition of law that if that proposition be
corrected the finding cannot stand; or it may be the neglect
of some principle of law or procedure, whose application
will have the same effect. The question whether there is
evidence on which the courts could arrive at their finding
is such a question of law.”
		 We would observe that the present instance is a case in which
both courts below neglected to apply the true principle of
law applicable to the fact pattern here thereby occasioning a
miscarriage of justice.

(b) Second, the error complained of must be serious enough and
of a nature which, unless corrected, would undermine public
confidence in the Judiciary. This would include decisions which
were manifestly unsustainable by reason of the judicial process
not in accordance with Article 8(1) of the Federal Constitution.
It cannot be overemphasised that the guarantees under
Article 8(1) are matters which not only pertain to the substance
of the decision of the court, but also the procedure applied to
reach those decisions.
[46] If the foregoing approach were to have been applied in
Megat Najmuddin, the FC could have granted leave to appeal under
section 96(a) of the CJA without having to rely on rule 137 as recourse.
B. Section 96(b) of the CJA
[47] The second point of discussion concerns section 96(b) of the CJA,
which provides:
Subject to any rules regulating the proceedings of the Federal Court
in respect of appeals from the Court of Appeal, an appeal shall lie
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from the Court of Appeal to the Federal Court with the leave of the
Federal Court –
(a) …
(b) from any decision as to the effect of any provision of the
Constitution including the validity of any written law relating
to any such provision.

[48] There is a dearth of case law on this subsection. It was considered
briefly in two dissenting judgments of the FC refusing leave to appeal
in the case of Titular Roman Catholic Archbishop of Kuala Lumpur v
Menteri Dalam Negeri & Ors37 (“Titular Roman Catholic Archbishop”).
[49] In the first dissenting judgment, delivered by Richard
Malanjum CJ (Sabah and Sarawak), the learned judge considered the
questions framed for the FC to clearly refer to several constitutional
provisions, the effect of which had been considered by the courts
below. In his Lordship’s view, this was sufficient for the FC to grant
leave to appeal under section 96(b) of the CJA.38 As to the application
of that subsection, Richard Malanjum CJ (Sabah and Sarawak) said:39
As regards s 96(b) there is hardly any judgment of this court that
dealt with it. But it should be given the same approach as s 96(a),
inter alia, to consider “the degree of public importance and on the
necessity of the legal issue being finally resolved by the Federal Court.

[50] In the second dissenting judgment, Jeffrey Tan FCJ took the
view that the sole pre-requisite of section 96(b) of the CJA was that
the decision sought to be appealed must be one as to the effect of a
constitutional provision. His Lordship said:40
On the basis of the above irrefragable facts, it is evident that at each
and every stage that condition (i) had been first considered and then
reviewed, by the Minister who imposed it, by the High Court who set
it aside, and by the Court of Appeal who upheld condition (i), there
were questions and/or issues on the constitutionality of condition (i).
It is equally evident that those constitutional questions/issues were
37
38
39
40

[2014] 6 CLJ 541.
Ibid, at pp 614–616, [107]–[114].
Ibid, at p 606, [77].
Ibid, at p 648, [265].
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either defended and justified by the Minister and answered by the
courts on the basis of the provisions of the Constitution and its effect.
The High Court and the Court of Appeal might have reached different
results. But it remains all the same that were clearly decisions by the
courts below on the effect of the provisions of the Constitution.
Section 96(b) of the CJA has only one prerequisite – “from any decision
as to the effect of any provision of the Constitution including the
validity of any written law relating to any such provision”. It is plain
and obvious that the sole prerequisite of s 96(b) has been satisfied.

[51] The immediate question is how should section 96(b) of the CJA be
understood. Before turning to the possible interpretations, it is useful
to acknowledge that there is no doubt that this provision obliges the FC
to grant leave where an application otherwise fulfils the requirements
of section 96(b). The granting of leave is “a matter of discretion and
not of right”41 as “the object of making appeals subject to leave is to
prevent frivolous and needless appeals”.42
[52] It thus appears that Richard Malanjum CJ (Sabah and Sarawak)
was correct in requiring that the questions proposed be considered in
the light of “the degree of public importance and on the necessity of
the legal issue being finally resolved by the Federal Court” and that
the sole-requisite under the subsection, identified by Jeffrey Tan FCJ,
had to be appreciated in that context.
[53] Turning to the possible interpretations, it seems that much
turns on the phrase “decision as to the effect of any provision of the
Constitution”. One way in which this phrase could be understood is that
it allows for applications to be made only in respect of decisions which
directly concern a particular provision. This precludes the possibility
of leave being sought in respect of decisions which indirectly concern
the effect of a constitutional provision.
[54] Article 132(1) of the Indian Constitution lends support to this
approach. That Article provides:
An appeal shall lie to the Supreme Court from any judgment, decree
or final order of a High Court in the territory of India, whether in a
41 Kredin Sdn Bhd v OCBC Bank (Malaysia) Bhd [1998] 3 AMR 2217 at 2232; [1998] 2
CLJ 797 at 807, per Edgar Joseph Jr FCJ (as he then was).
42 Ibid, at p 2230 (AMR); p 806 (CLJ).

272

Journal of the Malaysian Judiciary

July [2018] JMJ

civil, criminal or other proceeding [if the High Court certifies under
Article 134A] that the case involves a substantial question of law as
to the interpretation of this Constitution.

[55] The Indian Supreme Court has placed great emphasis on the need
for a substantial question of law as to the interpretation of the Indian
Constitution. In State of Jammu & Kashmir v Ganga Singh43 (“Ganga
Singh”), Subbarao J said:44
The question of interpretation can arise only if two or more possible
constructions are sought to be placed on a provision – one party
suggesting one construction and the other a different one. But where
the parties agree on the true interpretation of a provision or do not
raise any question in respect thereof, it is not possible to hold that
the case involves any question of law as to the interpretation of the
Constitution.
…
A substantial question of law, therefore, cannot arise where that law
has been finally and authoritatively decided by this Court.

[56] It is pertinent that the Indian provision expressly refers to
a “substantial question of law” as to the “interpretation of this
Constitution”. However, section 96(b) of the CJA does not so provide,
referring as it does to the broader scenario of a “decision as to the
effect of any provision of the Constitution”. It also does not expressly
provide that decisions falling within this provision must be only in
respect of decisions which directly concern a particular provision.
[57] Reading the provision in such a limited manner so as to put into
effect a construct akin to that of the Indian provision would offend
the principles of statutory interpretation. Legislation must always be
understood in accordance with its plain meaning. The broad purpose is
relevant only when the plain meaning is in doubt. Where a particular
reading would advance the purpose identified but strain the plain
meaning of the provisions enacted, the results will depend on the
context and, in particular, on a balance of the clarity of the purpose

43 AIR 1960 SC 356.
44 Ibid, at p 359.
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identified and the degree of strain on the language.45 Further, a “court
should not read words into an Act of Parliament unless clear reason
for it is to be found within the four corners of the Act itself”.46
[58] This paves the way for the alternative interpretation, that leave to
appeal can be given where the decision sought to be appealed directly
and/or indirectly pertains to the effect of a constitutional provision,
with the caveat that such effect must be apparent from the decision
of the Court of Appeal. This would have the effect of the Court of
Appeal having delivered a binding precedent on the subject.
[59] This view is supported by two further considerations. First,
the Federal Constitution is the supreme law of the land.47 Second,
the constitutional framework makes it clear that the final authority
to determine the meaning of the Federal Constitution lies with the
Federal Court.48 It is thus necessary to ensure that the FC is properly
placed to intervene where required on matters which pertain, in one
way or the other, to the provisions of the Federal Constitution and
which might give rise to uncertainty or ambiguity.
[60] A third consideration is where serious miscarriages of justice such
as described above are concerned. As has already been discussed, such
injustices ultimately relate to the guarantees under Article 8(1) of the
Federal Constitution. It bears emphasising that Article 8(1) guarantees
procedural fairness in as much as it does substantive fairness,49 and
from the standpoint of procedural fairness, each litigant is entitled to the
same standard of adjudication or the same application of settled legal
principles as the next litigant. Where one litigant is heard by a panel
which did not apply the law correctly in a manner that transgresses
acceptable limits and suffers for the fact while another is heard by
45 Hong Leong Bank Bhd v Khairulnizam Jamaludin [2016] 4 AMR 246 at 253; [2016]
7 CLJ 335 at 345, [30], per Hasan Lah FCJ, citing Andrew Lee Siew Ling v United
Overseas Bank (Malaysia) Bhd [2013] 1 AMR 573; [2013] 1 AMCR 165; [2013] 1 CLJ
24 and All Malayan Estates Staff Union v Rajasegaran & Ors [2005] 1 AMR 501;
[2006] 6 MLJ 97.
46 Gan Boon Aun v Public Prosecutor [2016] 4 AMR 297 at 308; [2016] 4 MLJ 265 at 279,
[27], per Zulkefli Makinudin CJ (Malaya) (as he then was), citing Vengadasalam v
Khor Soon Weng & Ors [1985] 2 MLJ 449.
47 Federal Constitution, Article 4(1).
48 Ibid, Articles 4 and 128.
49 Sivarasa Rasiah, see n 27, at p 319 (AMR); pp 345–346 (MLJ), [17]–[19], per Gopal
Sri Ram FCJ (as he then was).
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a panel which applies the law correctly, then it is arguable that the
former has been discriminated against.
[61] The FC has concluded that Article 8 of the Federal Constitution
must be read dynamically. It is settled that constitutional provisions
are to be interpreted broadly and liberally. In Lee Kwan Woh v Public
Prosecutor50 (“Lee Kwan Woh”), Gopal Sri Ram FCJ (as he then was) said:51
[12] The third principle is this. A court when interpreting the other
provisions of our Constitution, in particular, those appearing in Part
II thereof, must do so in the light of what has been correctly referred
to as “the humanising and [all-pervading] provisions of Article 8(1)”
(see Barat Estates Sdn Bhd & Anor v Parawakan a/l Subramaniam &
Ors [2000] 3 AMR 3030; [2000] 4 MLJ 107). That article reads: “All
persons are equal before the law and entitled to the equal protection
of the law”.

[62] From the foregoing, it would be consistent with settled principles
for the FC to interpret section 96(b) of the CJA as applying not only
to cases where constitutional provisions have directly been put in
issue in the litigation but also to cases where constitutional provisions
have clearly been contravened by necessary implication. This could
include cases where, though not specifically argued, the guarantees
under Article 8(1) of the Federal Constitution had been infringed by
reason of erroneous adjudication resulting in serious miscarriages of
justice. As has been judicially observed, “(d)ue process enhances the
possibility of arriving at a just decision. Where due process cannot be
observed it places in jeopardy the substantive justice of the outcome.”52
[63] This approach would allow the FC to fulfil its “vital function
of supervising the process of judicial law-making which is such an
integral part of our common law system modified by statute”.53
[64] Again, testing the analysis against the fact pattern in Megat
Najmuddin, the FC could have granted leave to appeal under section 96(b)
of the CJA on the basis of the foregoing.

50
51
52
53

[2010] 2 AMR 231; [2009] 5 MLJ 301.
Ibid, at p 240 (AMR); p 313 (MLJ).
Medcalf v Mardell and others [2003] 1 AC 120 at 140, [42], per Lord Steyn.
Datuk Syed Kechik, see n 8, at p 839 (AMR); p 331 (CLJ), per Edgar Joseph Jr FCJ
(as he then was).
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V. Conclusion
[65] The decision of the FC in Terengganu Forest assumed that the civil
appellate review process put in place by the CJA would necessarily
identify and correct decisions of the lower courts in the ordinary
course. Thus, the underlying assumption of the FC was that the
determinations of appeals before the Court of Appeal would act as a
sufficient bulwark against the errors of the lower courts. The FC may
not have sufficiently considered the potential of serious miscarriages
of justice being occasioned by the Court of Appeal itself and the need
to ensure that the FC was in a position that would allow it to intervene
where necessary and appropriate.
[66] From the decision of the FC, it does not appear that the FC was
given the benefit of submission on the constitutional role of the FC and
the need to maintain public confidence in the Judiciary. In fairness, this
has only been more recently underscored by the FC in its decisions in
Semenyih Jaya and Indira Gandhi a/p Mutho v Pengarah Jabatan Agama Islam
Perak & Ors and other appeals.54 Given these recent developments and
the affirmation of the importance of the independence of the Judiciary
to the separation of powers in this country, it may be an appropriate
time to reconsider the approach under section 96 of the CJA.
[67] What section 96 of the CJA means is a matter that is exclusively in
the hands of the judges making up the FC. Ultimately, the interpretation
of section 96 of the CJA is a matter that lies exclusively within the
hands of the judges of the FC.

54 [2018] 2 AMR 313; [2018] 1 MLJ 545.

