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Preface

I have great pleasure in placing the seventh issue of the Journal of the Malaysian
Judiciary in the hands of our esteemed readers who include judges, lawyers,
law teachers, legal and judicial officers and in fact everyone who is in
any way concerned with law. As is widely known, the publication of the
Journal appeared in its inaugural publication in July 2016. Thereafter, the
Journal has been issued twice a year until the publication of this issue. I am
indeed extremely gratified to observe that since the Journal’s appearance in
July 2016, insightful articles on various interesting areas of law written by
judges, lawyers, academicians as well as legal and judicial officers have been
published in the Journal. It is hoped that this publication will be found useful
not only by judges but also lawyers, law teachers and students.
Lastly, I have the pleasant duty of acknowledging with gratitude the writers
who have contributed their articles to this publication, members of the
Publication Committee of the Malaysia Judicial Academy and officers for
their unstinting support and contribution in ensuring the successful seventh
publication of the Journal.
Justice Idrus Harun
Managing Editor
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Speech by The Right Honourable Chief Justice
Tan Sri Tengku Maimun binti Tuan Mat,
the Chief Justice of Malaysia, at the Appointment
Ceremony of the Chief Justice of Malaysia at the
Palace of Justice, Putrajaya on Friday, May 17, 2019
Ladies and Gentlemen,
I thank all the distinguished guests, colleagues, family and friends
for making the time to be here this afternoon. I am overwhelmed by
your presence.
I particularly acknowledge the presence in court of:
(i) the President of the Senate, Tan Sri Dato’ Sri SA Vigneswaran;
(ii) the Speaker of the House of Representatives, Dato’ Mohamad
Ariff bin Md Yusof; and
(iii) the Deputy Minister in the Prime Minister’s Department (Law),
Tuan Mohamed Hanipa bin Maidin.
I believe your attendance signifies the importance of the court as
the third branch of government. The mutual respect of the separate
arms of government in Malaysia is one of the great strengths of our
democracy. You do the court a great honour by your presence today.
President of the Court of Appeal, Mr Attorney General, President of
the Malaysian Bar, President of the Advocates’ Association of Sarawak
and President of the Sabah Law Society, thank you for your kind and
generous words. I do not in the least pretend that they are deserved.
I am grateful for the pledges of support and commitment you have
each extended.
Ladies and Gentlemen,
It is indeed a privilege and a great honour for me to have been
appointed as the first female Chief Justice of Malaysia. And with so
many talented and able women in the legal profession, I am confident
that I am not the first and the last female Chief Justice of Malaysia.
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I thank those many women who have preceded me in the legal
profession, who, by their integrity, ability and determination have
made the passage of women who come later, so much easier.
We in Malaysia are fortunate in that we have transcended the gender
diversity in terms of the number of female judges in the superior courts,
when compared to many other countries in the world, particularly the
developed nations. It is one of the areas where we lead in the world.
Although it has been achieved over a relatively short period, in the
past two decades or so, our progress has been steadily improving.
It is important to note that this evolution has not been engineered
artificially to achieve these numbers, as a means of demonstrating
that a mere gender quota has been met. On the contrary, the evolution
has been a natural progression, which has come about purely on the
basis of merit. It is for this reason that I said in my initial interview
that I should not be defined by my gender, but by merit.
However, it must be said that while it is true that the lesser threshold
of achieving an almost equal ratio of women on the Bench has been
achieved, it is also true that very few women have been appointed to
the upper echelons of this institution.
As pointed out by the renowned and recently retired Federal Court
judge, Tan Sri Zainun binti Ali, our history points to only two other
prominent appointments to apex positions in the recent past. Tan Sri
Siti Norma binti Yaakob as the first Chief Judge of Malaya in 2005,
and Tan Sri Zaharah binti Ibrahim, the Chief Judge of Malaya, some
thirteen years later in 2018. Tan Sri Zaharah retired yesterday. I thank
her and wish her a happy retirement.
My appointment therefore does appear to have shattered the proverbial
glass ceiling. This is important because it serves as a source of
inspiration for other women to realise that the gender barrier is not
invincible, and that it is a plausible goal. More importantly, it serves
to challenge the status quo of the law in areas, which have until now,
been determined from a wholly dominant male perspective.
Ladies and Gentlemen,
As the Chief Justice, I pledge my commitment to defend the rule of
law and independence of the Judiciary as enshrined in the Federal
Constitution and the laws.
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The rule of law is the cornerstone of a democracy. In a nutshell, the rule
of law is a principle of governance in which all persons, institutions
and entities, public and private, including the state itself, are
accountable to laws that are publicly promulgated, equally enforced
and independently adjudicated. It requires, as well, measures to ensure
adherence to the principles of supremacy of the law, equality before
the law, accountability to the law, separation of powers, legal certainty,
avoidance of arbitrariness and procedural and legal transparency.
On the independence of the Judiciary, it is important to ensure that
individual judges and the Judiciary as a whole are impartial and
independent of all external pressures and of each other, so that those
who appear before them and the wider public can have confidence that
their cases will be decided fairly and be free from any interference,
be it from litigants, the Executive, the media, powerful individuals
or entities, and from other judges.
In other words, in deciding cases, judges are answerable to no one,
except their conscience and their learning, where decisions are
made solely on the evidence presented in court by the parties and
in accordance with the law. It precludes partisanship for a cause,
however worthy to the eyes of a protagonist that cause may be. It
forbids any judge to regard himself or herself as a representative
of a section of society. It forbids partiality, and most importantly, it
commands independence from influence that might improperly tilt
the scales of justice. Justice is done without fear or favour, affection
or ill-will. Justice is not done in public rallies. Nor can it be done by
opinion polls or in the comments or correspondence columns of the
newspapers. And it is equally vital that judges are seen to be both
independent and impartial as justice must not only be done – it must
be seen to be done.
Ladies and Gentlemen,
The public tends to equate justice with judgment in favour of the poor
over the rich, the weak over the strong, the rakyat or the Opposition
over the Government. That certainly is not the yardstick for justice.
A wrong is a wrong regardless of whether it is committed by the rich
or the poor, the weak or the strong, the rakyat or the Opposition, or
the Government.

4

Journal of the Malaysian Judiciary

July [2019] JMJ

Judicial independence will come to the fore especially when judges
deal with high-profile cases, which generate a great deal of media
interest. Such matters can range from the criminal trial of a senior
politician, the criminal trial of a person accused of a shocking murder,
the conversion of a minor, to challenges to the legality of government
policy. In the twenty-four hour media age in which we live, it stands to
reason that the judge hearing the case will be under intense scrutiny.
The Judiciary recognises that in a democratic country like Malaysia,
it is important for the public to discuss how the courts perform
their role, and criticise if they wish, just as they discuss and criticise
the performance of the other branches of government. Indeed, the
independence of the Judiciary does not mean that it is immune from
criticism or accountability to the public which it serves.
The Judiciary therefore respects and values the public’s right to
comment on a judge’s work. However, criticism of a judge’s decision
should be done responsibly and based on all the facts. Likewise any
allegations of misconduct against judges – in the event there is any
allegation of misconduct on the part of the judges, I call upon anyone
who has any information on any such allegation, to lodge a report with
the relevant authorities, so that proper investigation may be carried
out. The public may also write to me, the President of the Court of
Appeal or to the Chief Judges of the two respective High Courts, for
us to do the needful. It is a disservice to the Judiciary and the country
as a whole, if one were to continue making wild allegations, especially
on social media, without resorting to the proper channel for the
allegations to be effectively addressed. This is important because by
tradition, judges do not respond to criticisms and allegations. Judges
speak through their judgments. This tradition which was intended to
preserve impartiality and respect for our courts, prevents a judge from
getting into public debates with unhappy litigants or dissatisfied critics.
It must be recognised that unfounded and baseless criticism against
the Judiciary will weaken the administration of justice and erode
the confidence of the public reposed in this important institution. I
urge the public to be careful and responsible in their opinions and
comments because of the wide repercussions of their actions. To
protect the integrity of the Judiciary, appropriate action has been
and will be taken against those who tarnish the image and dignity
of the Judiciary.
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In this regard, allow me to state my view that it rests on the bar to
defend the Judiciary, to correct blatant misinformation and to remind
the public, media and others of the precious heritage of judicial
neutrality and independence which we have enjoyed until now.
Judith S Kaye, in an article entitled “Safeguarding a Crown Jewel:
Judicial Independence and Lawyer Criticism of Courts”1 observed:
… the fact is that judges today cannot and do not answer back, but
hold up the banners of judicial dignity, judicial impartiality and
judicial independence, and look to the bar to hold up the other end
of those banners. The prevailing view is that a judge’s defenses are
“best left to the objectivity of a local, country or state bar association”.

As the American College of Trial Lawyers had written:
Because it is the weakest of the three, the judicial branch has the
greatest need to be defended. But who is to provide the defence? Not
the judiciary itself, because it is by design not a political entity; its
power to enforce its decrees and protect its independence are limited.
The other two branches, its potential antagonists, cannot always be
counted on for that defence. The judiciary’s principal defence must
then come from its intended beneficiaries, the people. As a practical
matter, lawyers, both individually and through the organized bar,
must take the lead in that defence.

[See Byman, Robert L. (2006). Judicial Independence: A Cornerstone of
Democracy Which Must Be Defended, American College of Trial Lawyers, 2].2
I trust that the Attorney General, as the traditional leader of the legal
profession, would also do the same in appropriate cases.
Having said that, I assure the bar and the Attorney General’s Chambers
that I will maintain and cultivate the fine tradition of working together,
not forgetting all the other stakeholders.
To judges, I would like to say this. The work of a judge is daunting.
Instead of brooding over what others think and say of you, you should
rather channel your time and energy to strive and work hard – to
1 (1997) 25(3) Hofstra Law Review 703 at 715.
2 https://www.actl.com/docs/default-source/default-document-library/positionstatements-and-white-papers/actl_judicial_independence_a_cornerstone_of_
democracy.pdf?sfvrsn=4.

6

Journal of the Malaysian Judiciary

July [2019] JMJ

dispose cases and write grounds of judgment on time. You have a
duty to discharge and that duty must be discharged well.
Ladies and Gentlemen,
As for me, in discharging my duties, I will continue to heed the
message of Surah An’ Nisa’: verse 58:
Verily, Allah commands that you should render back the trusts to
those, to whom they are due; and that when you judge between men,
you judge with justice. Verily, how excellent is the teaching which
He (Allah) give you! Truly, Allah is Ever All-Hearer, All-Seer.

and Surah An-Nisa’: verse 135:
O you who believe! Stand out firmly for justice, as witnesses to Allah,
even though it be against yourselves, or your parents or your kin,
be he rich or poor, Allah is a Better Protector to both (than you). So
follow not the lusts (of your hearts), lest you void justice; and if you
distort your witness or refuse to give it, verily, Allah is ever WellAcquainted with what you do.

To conclude, I thank you all for being here this afternoon and for the
faith which, by your presence, you display in me. I pledge to do my
utmost to justify that faith.

Taming the Unruly Horse:
The Treatment of Public Policy Arguments in the Courts
by
The Honourable Chief Justice Sundaresh Menon*

I. Introduction
[1] The legal scholar Ran Hirschl has argued that “[t]he judicialization
of politics—the reliance on courts and judicial means for addressing
core moral, predicaments, public policy questions, and political
controversies—is arguably one of the most significant phenomena of
late twentieth- and early twenty-first-century government”.1 If one
considers the lengthy and varied catalogue of examples cited in his
article, one would be hard pressed to disagree.2
[2] In Hungary, the Constitutional Court struck down one-third
of all laws it reviewed in the 1990s, including the so-called Bokros
Package of austerity measures which were deemed too harsh because
they enacted drastic cutbacks on the post-communist welfare system.3
In Canada, the Supreme Court was asked to consider the ultimate
political question of whether the province of Quebec could secede
from the State of Canada.4 In the United States, the recognition of a
right to privacy as an unenumerated constitutional right5 has made
* Chief Justice of Singapore. This is an address that was delivered during an
official visit to the Kota Kinabalu Court Complex on February 19, 2019. I am
grateful to my former law clerks, Ho Jiayun and Torsten Cheong, and my
colleague, Assistant Registrar Scott Tan, who assisted me with the research for
and preparation of this address.
1 Ran Hirschl, “The Judicialization of Politics” in Caldeira, Kelemen, and
Whittington (gen eds), The Oxford Handbook of Law and Politics (Oxford University
Press, 2008), p 253.
2 Ibid, at p 256.
3 Nathan J Brown and Julian G Waller, “Constitutional Courts and Political
Uncertainty: Constitutional Ruptures and the Rule of Judges” (2016) International
Journal of Constitutional Law 817 at 823–825; István Stumpf, “The Hungarian
Constitutional Court’s Place in the Constitutional System of Hungary” (2017)
13 Civic Review 239 at 242.
4 Reference Re Secession of Quebec [1998] 2 SCR 217.
5 In Griswold v Connecticut 381 US 479 (1965).
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the Supreme Court the epicenter of the Culture Wars, turning it into
the principal battleground for debates over contraception,6 abortion,7
sodomy laws,8 and – most recently – same-sex marriage.9 But it is
perhaps in India where this trend has reached its zenith. The Indian
Supreme Court was once a relatively technocratic creature,10 but it
has become an institution whose jurisprudence spans the gamut from
fundamental matters such as whether the Indian Parliament has the
power to make and unmake any law that it wishes11 to mundane
municipal questions like whether cars may have tinted windows.12
In the space of just a few months last year, the Indian Supreme Court
“decriminalized gay sex, told a Hindu temple it couldn’t bar entry to
women of menstruating age, and overturned a 158-year-old adultery
law”.13 These developments have led to what has been called the
“juridification” of modern life,14 where courts are increasingly being
invited to resolve not only private disputes, but also issues traditionally
addressed through the political process, such as matters of distributive
justice, national identity, and religious freedom.
[3] When such issues enter the court, they often assume the cloak
of “public policy”, which the great American jurist Oliver Wendell
Holmes famously said was the “secret root from which the law draws
all the juices of life.”15 Although most commonly associated with cases
involving public law and human rights, almost every area of the law,
from contract to tort to family law, incorporates some doctrine of
“public policy”. Public policy arguments may arise in different ways in
different areas of the law, but what unites them is that they all require
6 See ibid and Eisenstadt v Baird 405 US 438 (1972).
7 See Roe v Wade 410 US 113 (1973).
8 See Bowers v Hardwick 478 US 186 (1986), later reversed in Lawrence v Texas 539
US 558 (2003).
9 See Obergefell v Hodges 135 S Ct 2584 (2015).
10 Madhav Khosla, “Addressing Judicial Activism in the Indian Supreme Court:
Towards an Evolved Debate” (2009) 32 Hastings International and Comparative
Law Review 55.
11 Kesavananda Bharati v State of Kerala AIR 1973 SC 1461.
12 Avishek Goenka v Union of Indian & Anor (2012) 5 SCC 321.
13 Shashank Bengali, “With a String of Historic Judgments, India’s Top Court
Nudges the Country Forward – Sort Of”, Los Angeles Times, 2 Oct 2018 <www.
latimes.com/world/asia/la-fg-supreme-court-explainer-20181002-story.html>
(accessed January 30, 2019).
14 Hirschl, n 1, p 256.
15 Oliver Wendell Holmes Jr, The Common Law (Macmillan & Co, 1882), p 35.
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the court to have regard not only to the interests of the parties to the
dispute, but also to those of the community at large.
[4] The danger with this is that the court is not fundamentally in the
business of formulating policy. In a constitutional democracy, that
is the role of the elected branches. The role of the court is principally
to find, and then to apply, the law to the facts which are before it.16
It is only within the confines of that task, and only to the extent
permitted by the law, that the court may sometimes have regard to
general notions of community welfare and the public good. However,
there is a danger that in attempting to find the law in a domain that is
dominated by public policy considerations, the court might, perhaps
unintentionally, end up making it; and this can pose a real challenge
to proper governance within the framework of the rule of law.
[5] For this reason, I suggest there is a need to consider precisely how
courts should grapple with issues of public policy in a manner which
is principled and consistent with their institutional role. My lecture
will be divided into three parts. First, I will consider the challenge
posed to courts by public policy arguments. Second, I will analyse the
recent decision of the Singapore High Court in UKM v Attorney-General
that was decided in December last year,17 in which the court discussed
the role of public policy in judicial reasoning and set out a structured
approach towards the treatment of public policy arguments in the
courts. Finally, I will discuss the benefits of adopting a principled
approach towards the treatment of public policy arguments.
II. The challenge presented
[6] Let me begin with the particular challenge posed to courts by
public policy. In the nineteenth century case, Richardson v Mellish,
Justice Burrough famously remarked that public policy is a “very
unruly horse, and when you get astride it you never know where it
will carry you”.18 Courts are wary of relying on it openly because it
is often seen as a “cover for uncertain reasoning”19 and because, as
Oliver Wendell Holmes suggested, “the moment you leave the path
16
17
18
19

Prentis et al v Atlantic Coast Line Company 211 US 210 (1908) at 226 per Holmes J.
UKM v Attorney-General [2018] SGHCF 18.
[1824–34] All ER Rep 258 at 266.
James D Hopkins, “Public policy and the formation of a rule of law” (1971) 37
Brooklyn Law Review 323 at 332–333.
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of merely logical deduction” – that is to say, the path of deducing
the result from principle and precedent – “you lose the illusion of
certainty which makes legal reasoning seem like mathematics”.20
To understand why public policy was viewed in this way, one must
first understand just what we mean when we speak of public policy.
A. The concept of public policy
[7] As a starting point, it is useful to begin with the common law.21
Historically, judicial discussion of public policy first arose in the context
of cases on the law of contract. The earliest cases that employed the
concept, if not the precise expression, “public policy”, involved the
invalidation of contracts that were regarded as constituting a restraint
on trade. In the 1711 decision in Mitchel v Reynolds, Lord Macclesfield
invalidated a contract on the basis that “to obtain the sole exercise of
any known trade throughout England, is a complete monopoly, and
against the policy of the law”.22 Gradually, the notion of “public policy”
as a force which could interfere with individual rights for the sake of
the public good extended to other areas of private law. It resulted in
the creation of doctrines such as the rule against perpetuities, which
prevents persons from exerting indefinite control over dispositions of
their property after their passing; and the rules against the creation
of contracts for the sales of offices, marriage contracts and wagers,
all of which circumscribe an individual’s freedom of contract for the
sake of the greater good.23
[8] Even in the early years of the common law, judges and writers
expressed a fairly consistent understanding of the concept of public
policy. In 1750, in Earl of Chesterfield v Janssen, Lord Hardwicke LC
explained that a contract against public policy was void not because
either of the parties had been deceived, but because it was a “public
mischief”.24 Just over a century later, a similar conception of public
policy was put forward by Lord Truro in Egerton v Earl Brownlow, where
20 Oliver Wendell Holmes Jr, “Privilege, Malice and Intent” (1894) 8 Harvard Law
Review 1 at 7.
21 See generally Farshad Ghodoosi, “The Concept of Public Policy in Law: Revisiting
the Role of the Public Policy Doctrine in the Enforcement of Private Legal
Arrangements” (2016) Nebraska Law Review 685 at 691–695.
22 (1711) 24 ER 347 at 349.
23 Percy Winfield, “Public policy in the English Common Law” (1928) 42 Harvard
Law Review 76 at 85–86.
24 (1750) 2 Ves Sen 125 at 156.
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he held that public policy was “that principle of law which holds that
no subject can lawfully do that which has a tendency to be injurious
to the public, or against the public good, which may be termed … the
policy of the law or public policy in relation to the administration of
the law”.25 In 1928, the great scholar of English contract law, Sir Percy
Winfield, described public policy as “a principle of judicial legislation
or interpretation founded on the current needs of the community”.26
[9] In short, arguments over public policy have been understood as
arguments about the common good rather than arguments concerning
the justice of the particular case that is before the court. As some
commentators have put it, public policy refers to considerations
which are directed “not at doing justice as between the parties to the
immediate dispute before the court, but, rather, to further the interests
of the community as a whole”.27 Once this is understood, one can
discern at least two reasons why public policy has historically been
seen as an “unruly horse”.
[10] First, the logic of public policy cuts against the essential nature
of the judicial task, which is to decide the individual case before the
court. Whereas public policy focuses on what is good for the community
at large, most substantive principles of law focus on correcting the
injustice between the particular parties in the particular case before
the court. Take contract law as an example. Most of the recognised
factors which vitiate a contract, such as misrepresentation, mistake,
duress, undue influence, and unconscionability, impugn a contract
on the basis of objectionable conduct on the part of one or both of the
contracting parties that impinges on the legitimacy of their bargain.
Public policy, by contrast, generally, operates in circumstances where
there is nothing inherently wrong with the bargain – at least as far as
the parties are concerned – yet the court nevertheless intervenes to
override the contractual rights of both parties, and they do so on the
basis that the contract would be harmful to the greater public good.28
25 (1853) 10 ER 359 at 437.
26 Winfield, n 23 at 92.
27 Ross Grantham and Darryn Jensen, “The Proper Role of Policy in Private Law
Adjudication” (2018) University of Toronto Law Journal 187 at 191.
28 See the decisions of the Singapore Court of Appeal in Ting Siew May v Boon Lay
Choo and another [2014] 3 SLR 609 at [23]–[25] per Andrew Phang Boon Leong JA and
Ochroid Trading Ltd and another v Chua Siok Lui (trading as VIE Import & Export)
and another [2018] 1 SLR 363 at [25] per Andrew Phang Boon Leong JA.
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In the words of one scholar, public policy possesses an “exogenous
nature vis-à-vis the logic of legal reasoning”.29
[11] The second reason why public policy may be termed “unruly” is
because what does or does not further the public or common good is
often contestable and changes with the times.30 Take the rule against
maintenance and champerty, for instance. The common law once set
its face absolutely against all acts that savoured of maintenance or
champerty in order to preserve the purity of litigation and to protect
vulnerable litigants. Today, this position has been qualified in some
respects by the courts31 as well as by the legislature32 as the social
utility of assisted litigation as a means of increasing access to justice
has come to be recognised. Today, third-party funding has become
a well-established feature of several areas of commercial practice in
many parts of the world.33
[12] Adding further to the complexity is the fact that there appears to
be two ways in which public policy may arise in a given case. First, it
may be invoked to curtail a right that would otherwise be capable of
being asserted under the operative law.34 This is exemplified by the
rule that contracts that are illegal or contrary to public policy cannot
be enforced.35 Secondly, public policy may be employed positively to

29 Ghodoosi, n 21 at 695.
30 As Kekewich J observed in Davies v Davies (1887) 36 Ch D 359 at 364, “[p]ublic
policy does not admit of definition and is not easily explained … One thing I take
to be clear, and it is this – that public policy is a variable quantity; that it must
vary and does vary with the habits, capacities, and opportunities of the public”.
31 See, generally, the decision of the Singapore High Court in Re Vanguard Energy
Pte Ltd [2015] 4 SLR 597 at [32]–[44] per Chua Lee Ming JC (as he then was), the
decision of the New South Wales Court of Appeal in Fostif Pty Ltd v Campbells
Cash and Carry [2005] NSWCA 83 at [90]–[101] per Mason P, and the decision of
the Hong Kong Court of Final Appeal in Unruh v Seeberber & Anor [2007] 2 HKC
609 at [89]–[98] per Ribeiro PJ.
32 This can be seen in the abolition of the tort of maintenance and champerty in many
jurisdictions, which was achieved through the passage of legislation permitting
third-party funding of litigation in limited circumstances: see, e.g. Civil Law
(Amendment) Act 2017 (No 8 of 2017) (SG).
33 Fostif, n 31 at [91].
34 See also Kent Murphy, “The Traditional View of Public Policy and Ordre Public
in Private International Law” (1981) 11(3) Georgia Journal of International and
Comparative Law 591 at 592.
35 Winfield, n 23 at 99.
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justify the existence and scope of a claimed right. For instance, when
the court is deciding whether to recognise a new tort it considers
whether doing so would be justified by considerations of public policy.
B. Common good and individual justice
[13] Yet, despite its unusual features, the central challenge presented
by public policy arguments is not really unique. After all, the courts
are commonly called upon to weigh the common good as they strive
to administer individual justice in their decisions.
[14] Consider the example of criminal sentencing. In that context, the
court’s task is to impose a sentence that both protects society against
possible future harm and yet is proportionate to the seriousness of
the offence and the culpability of the offender. There are times when
these goals might be in tension, as is the case where the court has to
sentence a mentally disordered offender who has committed a serious
crime and is likely to reoffend in the future. In such a case, the same
factor – the offender’s mental impairment – may call both for the
imposition of a substantial term of imprisonment for the sake of public
protection and, at the same time, for an attenuation of punishment on
the ground of the offender’s diminished mental culpability.36 Here,
the court must hold the balance between the common good and its
duty to do right by the particular offender who is before it.
[15] Another example comes from the tort of negligence. In Singapore,
a three-step approach is used to determine whether a defendant
owes a plaintiff a duty of care. First, the court considers whether
the defendant ought to have known or foreseen that the plaintiff
would suffer damage from the defendant’s carelessness; secondly, it
considers whether the relationship between the parties was sufficiently
proximate; and at the third step, which only arises if the first two
questions are answered in the affirmative, the court considers whether
there are policy considerations which militate against the imposition
of a duty of care.37 And through that third stage, considerations of

36 This tension has been recognised in many cases: see, for example, the decision
of the Singapore Court of Appeal in Public Prosecutor v Aniza bte Essa [2009] 3
SLR(R) 327 at [28] per Chan Sek Keong CJ.
37 Spandeck Engineering (S) Pte Ltd v Defence Science & Technology Agency [2007] 4
SLR(R) 100 at [75], [77] and [83] per Chan Sek Keong CJ.
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“community welfare” are built into the fundamental structure of the
law of negligence.38
[16] These examples demonstrate that arguments about the common
good are not relevant only to cases involving issues of public law, but
instead permeate every area of the law, including private law, albeit
in different ways and to different degrees. While the predominant
concern in private litigation is with doing justice between two or more
opposing parties, the courts cannot, and do not, ignore the impact
of the results of individual cases on the common good.39 What is
important is that judges must do so in a way that is transparent, clear,
predictable, structured and consistent. The question, then, is one of
method: How should judges do this?
C. Methods of reasoning
[17] Generally speaking, there are three distinct methods of reasoning
which may be used to balance the tension between individual justice
and the common good. I shall refer to them respectively as the
discretionary, formalist, and balancing approaches, and can explain
the differences between them using an illustration from the doctrine
of illegality in the law of contract.
[18] There is presently no consensus in the common law world on
how the court should decide whether to enforce a right claimed under
a contract that is said to be either illegal or contrary to public policy.
(a) One view, which was advanced by Lord Toulson in the UK
Supreme Court’s decision in Patel v Mirza, is that the court should
reach its decision by considering three factors: first, the underlying
purpose of the prohibition which has been transgressed; second,
other relevant public policies which may be rendered ineffective
or less effective by reason of the denial of the claim; and third,
what he referred to as the “possibility of overkill unless the law
is applied with a due sense of proportionality”.40 No guidance
was given on the interaction between these three factors, and
38 Andrew Robertson, “Justice, Community Welfare and the Duty of Care” (2011)
127 LQR 370.
39 See James Goudkamp and John Murphy, “The Failure of Universal Theories of
Tort Law” (2015) 21 Legal Theory 47.
40 [2017] AC 467 at [101].
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the court appears to have free rein in deciding what weight to
attach to each, and then to make such order as it considers to be
most appropriate to the circumstances of the case.
(b) Another view, which was advanced by Lord Sumption in the same
case, calls for clear rules. Lord Sumption held that there should
be a strict rule, subject to limited exceptions, that precludes the
enforcement of a contractual right where the plaintiff making
the claim is obliged to rely on an illegal act on his part in the
enforcement of the claim. This is the so-called “reliance test”
which is favoured in the older authorities.41
(c) Yet another view, which was taken by the Singapore Court of
Appeal in a case called Ting Siew May v Boon Lay Choo, is that
no enforcement of a contract is permitted if the very contract
is itself prohibited by statute or public policy.42 However, if
the contract is not illegal per se but had been entered into with
the object of committing an illegal act, the court will allow the
contract to be enforced if the refusal to enforce would constitute
a disproportionate response to the illegality.
[19] Three different methods of judicial reasoning are represented here:
(a) Lord Toulson’s view embodies what I have called the discretionary
approach, which essentially leaves it to the judge’s good sense
to assess whether to give effect to a claimed right in the face of a
countervailing policy consideration. There is a set of considerations
to be taken into account, but they are neither exhaustive, nor is
the appropriate interplay between them prescribed.
(b) Lord Sumption’s view, and the approach of the Singapore Court
of Appeal towards contracts that are illegal per se, represent the
formalist approach. This involves the formulation of strict rules
that are applied to the facts to determine the outcome of the case,
with limited, if any, discretion afforded to the court.
(c) Finally, the approach which the Singapore Court of Appeal took
towards contracts which are not illegal per se but which are entered
41 Ibid, at [234].
42 Ting Siew May, n 28 at [66] per Andrew Phang Boon Leong JA; see also Ochroid
Trading, n 28 at [22]–[40] and [64] per Andrew Phang Boon Leong JA.
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into for an illegal purpose embodies a principled balancing
approach. This involves the formulation of conceptual criteria
for attributing weight to the relevant competing considerations,
which are then considered in the round to determine the outcome
of the case.
[20] Each of these three approaches has its strengths and weaknesses.
The discretionary approach maintains a high degree of judicial
flexibility, which gives the court latitude to do justice in the instant
case. But it also infuses the law with a high degree of subjectivity
because one judge’s sense of the right and good may differ from
another judge’s. The formalist approach, on the other hand, seems
to prize clarity, certainty, and order in judicial reasoning. But the
problem is that not all areas of the law are amenable to formalism. Some
involve disputes over concepts that might seem inherently slippery,
such as the concept of “reasonableness”, which makes it difficult to
formulate clear rules or to produce outcomes in a consistent way. As
a result, formalism has been criticised for assuming a false pretence
to objectivity and obscuring the role played by the policy preferences
of the particular judge.43
[21] The balancing approach endeavours to harness the best of the
discretionary and formalist approaches. On the one hand, there is a
degree of discretion afforded to the court to make a decision after
taking account of a variety of competing considerations. On the other
hand, it is formalist to the extent that it endeavours to set clear criteria
by which the courts should weigh the various considerations. But just
as it contains the strengths of both approaches, it also contains their
weaknesses. If vague criteria are stipulated, the resulting approach
will have the veneer of objectivity, but will in substance be arbitrary
and unclear.
[22] None of these approaches can always be held up as the best or
the inherently correct approach for resolving the tension between
individual justice and common good. Ultimately, much depends on the
specific legal context in which the decision is to be taken. For instance,
it has been forcefully argued by one commentator that a formalist
approach should be adopted in administrative law in order to allow a
43 Felix Cohen, “Transcendental nonsense and the functional approach” (1935) 1
Current Legal Thought 502.
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clear line to be drawn between law and politics, and to restrain judges
from overstepping their constitutional role.44 By contrast, a more
open-textured approach might be preferable in family law, where
the circumstances of each case can vary widely, and there is a need to
grant the courts maximum flexibility to take all relevant considerations
into account in the quest to deliver individualised justice.
[23] The challenge of public policy therefore requires courts to be
aware not only of the different methods by which they may balance
the demands of the common good and individual justice, but also of
the different legal contexts in which public policy arguments might
arise. This brings me to the decision of the Singapore High Court in
UKM v Attorney-General,45 where an attempt was made to account for
both these elements within a structured framework for the treatment
of public policy arguments.
III. The decision in UKM
[24] UKM involved an application by a gay man to adopt his biological
son, whom I shall call the Child. The Child was conceived using the
applicant’s sperm and the egg of an anonymous donor, and then
birthed by a surrogate mother in the United States. In accordance with
her agreement with the applicant, the surrogate mother relinquished
all her parental rights after the birth of the Child and consented to his
being brought to Singapore by the applicant and his male partner.
Although both the applicant and his partner are Singapore citizens,
the Child himself was not, because under the Singapore Constitution, a
child born out of wedlock outside of Singapore will acquire Singapore
citizenship by birth, only if his birth mother is a Singapore citizen.46
Hoping to secure the Child’s prospects of remaining in Singapore
permanently, the applicant applied for him to be conferred Singapore
citizenship, but this was denied. The applicant then applied to adopt
the Child, hoping that the Child’s prospects of obtaining citizenship
would thereby be improved. The adoption application was denied by

44 See Christopher Forsyth, “Showing the Fly the Way out of the Flybottle: The
Value of Formalism and Conceptual Reasoning in Administrative Law” (2007)
66 Cambridge Law Journal 325.
45 [2018] SGHCF 18.
46 See Constitution of the Republic of Singapore (1999 Reprint), Art 122(1) read
with para 15(1) of the Third Schedule.
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the District Court at first instance, and it then came before the High
Court on appeal.
[25] After careful consideration of the facts, the High Court concluded
that an adoption order would promote the Child’s welfare because it
would increase his prospects of acquiring Singapore citizenship and
thus of achieving long-term residence in Singapore.47 However, this
was not the end of the matter. The Director of Social Welfare of the
Ministry of Social and Family Development, or the “MSF”, appearing
in her role as the Guardian-in-Adoption, argued that the appeal should
nevertheless be dismissed because three distinct and independent
heads of public policy would be contravened if an adoption order were
to be made. The first was the policy of encouraging parenthood within
marriage; the second was the policy against planned and deliberate
parenthood by singles through the use of assisted reproduction
technology; and the third was the policy against the formation of
same-sex family units.
[26] To evaluate this submission, the Court considered that it had to
determine (a) whether public policy could be taken into account;48 (b)
what role public policy should play in the court’s analysis;49 and (c)
just how that analysis should be carried out.50 The first question – the
“whether” question – concerns the question of whether there is any
legal basis for the court to consider matters of public policy in arriving
at its decision. After careful examination of the legislative history of
the Adoption of Children Act, the Court concluded that the statute
conferred on the court not only a power to make an adoption order,
but also a general discretion to determine whether to do so once the
relevant statutory conditions have been satisfied.51
[27] In exercising this discretion, the court concluded that it could
and should take public policy into account. Against that background,
the court turned its attention to considering the way in which this
should be done. This required consideration of the second and
third questions. The second – the “what” question – was directed at
ascertaining how far the court could go in formulating public policy in the
47
48
49
50
51

UKM, n 45 at [84].
Ibid, at [85].
Ibid, at [103] and [110].
Ibid, at [135]–[136].
Ibid, at [89]–[99].
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given case, and this required a consideration of the legal context of the
case and the implications that this had on the court’s constitutional
role. The third – the “how” question – concerned methodology: how
was the court to develop an analytical framework to determine whether
a given formulation of the common good is authoritative, persuasive,
and capable of influencing the outcome of a case? I will discuss the
Court’s approach to the second and third questions in greater detail.
A. Legal context: determining the proper role of the court
[28] Let me start with the legal context. The court explained that the
two principal determinants of the legal context are what we might
loosely refer to as the “type of law” which is before the court and the
“type of public policy” which the court has been asked to consider.
[29] On the “type of law”, the court drew a distinction between judgemade law – such as the law of contract and the law of torts – and statutory
law – such as land law, where most of the substantive rules may be
found in written legislation. Where judge-made law is concerned, the
courts have effectively been delegated the role of law-maker by the
Legislature and therefore bear the responsibility of developing the
law, not only with the individual case in view, but also in the light of
the common good.52 By contrast, the role of the courts in identifying
and giving effect to public policy is far more circumscribed where
statutory law is involved, because, in that context, the Legislature
has already enacted a statutory framework that embodies the public
policy goals which it has identified and promulgated through a process
of democratic debate. In that context, the role of the courts is neither
to supplement nor to alter the framework that has been set by the
Legislature, but simply to interpret and apply it faithfully.
[30] As for the “type of public policy” involved, the court drew a
distinction between what it termed “socio-economic policy” on the
one hand, and “legal policy” on the other. Socio-economic policy
relates to general concerns of societal welfare and the common good
viewed especially from a social, economic, cultural and political
perspective.53 Where such issues are implicated, the court held that it
should proceed cautiously, because courts have no special expertise or
information with which to pronounce on what would be in society’s
52 Ibid, at [112]; Robertson, n 38 at 269–270.
53 UKM, n 45 at [111].
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best interest.54 Unlike the Legislature, which can commission studies,
appoint committees and has at its disposal a sophisticated civil
service to research, draft, and consider a range of different views, the
court is limited by the adversarial process and is typically confined
to receiving just the material that parties choose to place before it.55
Legal policy, by contrast, relates more narrowly to matters arising out
of the conduct of legal practice.56 These are matters over which the
court enjoys a degree of expertise and it may competently consider
broader questions of the common good.57
[31] Taken together, the two factors – “type of law” and “type of public
policy” – form what may be termed a matrix of legal contexts.58 The
first axis – the judge-made versus statutory law axis – serves to identify
constitutional constraints upon judicial policy-making; the second
axis – the socio-economic versus legal policy axis – identifies practical
constraints on the scope of judicial policy-making. Depending on where
a case is classified in this matrix, the court will face a combination of
constitutional and practical constraints on its ability to formulate and
pronounce upon public policy, and its approach towards the treatment
of public policy arguments should be appropriately tailored.
[32] On the facts, UKM fell within the most challenging quadrant of
the matrix, which it referred to as “Category 2A”. Not only did the
policies raised by the Guardian relate to controversial matters of social
policy – such as the notion of the family, the sanction of parenthood
by persons of homosexual orientation, and the ethics of commercial
surrogacy – but they were also invoked in the context of a dispute
arising out of a statute, namely, the Adoption of Children Act. UKM
was therefore a case in which the court should not be in the business
of making public policy.59
[33] That said, public policy was not to be completely ignored, because
there is a difference between formulating public policy and taking it into
account as an element of the legal analysis, where it has been found
54 Ibid.
55 See Lon Fuller, “The Forms and Limits of Adjudication” (1978) 92 Harvard Law
Review 353 at 394–395; Beverly McLachlin, “Judicial Power and Democracy”
(2000) 12 SAcLJ 311 at 322.
56 UKM, n 45 at [111].
57 Ibid, citing Willers v Joyce & Anor [2016] 3 WLR 477 at [134] per Lord Mance.
58 See Annex A for a diagrammatic representation of the matrix of legal contexts.
59 UKM, n 45 at [130].
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to have been propounded by the appropriate constitutional actors.
The former would seem to have been precluded because of the legal
context, but the latter remained something which the court was not
only empowered, but was required to do. In addition, it should be noted
that UKM was a case in which public policy was being relied upon to
curtail a right, that is, the appellant’s right to adopt the Child, which
he enjoyed in the sense that the court had found it to be in the Child’s
welfare to be adopted by him.60 So if public policy could be relied
upon, it had somehow to be balanced against this.
[34] Hence, the answer to the “whether” and the “what” questions
I mentioned earlier61 is this: The court could take public policy into
account, but not public policy of its own formulation. That then left
the “how” question: What was the appropriate framework for the
analysis?
B. From context to methodology: the analytical framework
[35] The court explained that in a Category 2A case like UKM, the court
should consider the impact of public policy arguments in two steps.62
(a) The first step is a forensic exercise, where the court determines
whether the evidence put forward supports the claimed existence
of a particular head of public policy.
(b) The second step is a balancing exercise, where it weighs the need
to prevent a violation of public policy against the need to give
effect to the claimed statutory right.
Forensic exercise: whether the claimed head of public policy exists
[36] In undertaking the forensic exercise of determining whether a
claimed head of public policy actually exists, the court explained that
three criteria – authority, clarity, and relevance – should be applied.
(a) “Authority” refers to the requirement that the sources cited in
support of the existence of the claimed head of public policy
must be constitutionally authoritative in the sense that the sources
used to support the existence of a particular head of public policy
60 Ibid, at [129].
61 See para 26 above.
62 UKM, n 45 at [136].
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must emanate from either the Legislature or the Parliamentary
Executive, which, in Singapore, are the organs of the State which
are constitutionally empowered to create public policy in this
context.63
(b) “Clarity” refers to the requirement that the public policy in
question must be clearly expressed in the source and should, as
far as possible, be consistently expressed across multiple sources.64
(c) “Relevance” refers to the requirement that the sources cited
articulate the policy in the form of a proposition which is framed
at a sufficient level of specificity and precision.65
[37] The methodology is formalistic, and it is deliberately so, because
the goal is not only to bring clarity and certainty to the court’s task,
but also to restrict the scope of the court’s discretion to make policy
under the guise of finding what the other branches have said.
Balancing exercise: weighing the competing considerations
[38] If the court finds that the claimed heads of public policy exist
and also that it would be violated, it then has to balance the need to
give effect to the claimed right against the concern not to violate the
public policy which has been proved to exist. To do so, the court must
first determine the weights to be accorded to the value underlying
the claimed right and the countervailing public policy by applying
three objective criteria, namely, rational connection, salience, and
magnitude of infringement.
(a) The criterion of “rational connection” is commonsensical. It
requires that greater weight be attached to public policies which
are rationally or directly connected to the issue being determined.
For instance, a policy that bears directly on adoption should be
given greater weight in the context of an adoption application.
(b) The criterion of “salience” calls for the court to place greater weight
to public policies or values that emanate from the applicable
statutory regime. For instance, in UKM, the applicable statutory
regime required the court to regard the welfare of the child to
63 Ibid, at [138]–[143].
64 Ibid, at [144]–[145] and [162(a)(ii)].
65 Ibid, at [146] and [162(a)(iii)].
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be adopted as the “first and paramount” consideration,66 and
therefore the need to promote the Child’s welfare would be
accorded greater weight.67
(c) The criterion of “magnitude of infringement” is also simple
and logical. It just means that the greater the degree to which
the public policy would be violated if the claimed right were
given effect, the less willing the court would be to give effect to
that right. Conversely, the greater the degree to which the value
underlying the claimed right would be advanced if the right were
given effect, the more willing the court should be to give effect
to it.
[39] These criteria are deliberately designed to be value-neutral,
and are agnostic as to whether the claimed right or the public policy
should prevail. These rules (a) constrain the influence of extrinsic
community interests only to circumstances where they are relevant
to the dispute; and (b) discipline the process of judicial reasoning
by confining the court to the task of interpreting and applying the
statutory framework established by Parliament, rather than giving
play to its own subjective preferences.
Application to the facts
[40] Applying these frameworks, the court found that only two of
the public policies cited by the MSF were supported by the evidence.
Those were the policy in favour of parenthood within marriage and
that against the formation of same-sex family units. Having regard
to the evidence, the court determined that the former would not
be violated by the making of an adoption order because there was
no indication that public policy countenanced parenthood within
marriage as being the only permissible form of parenthood, or that it
necessitated the discouragement of other forms of parenthood. In fact,
the court observed that the fact that the Adoption of Children Act
contemplated adoption by singles indicated that single parenthood
was not presumptively contrary to the public policy in favour of
parenthood within marriage.68
66 Guardianship of Infants Act (Cap 122, 1985, Rev Ed), s 3; UKM, n 45 at [50] and
[155].
67 UKM, n 45 at [155] and [244].
68 Ibid, at [192].
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[41] However, the court found that making an adoption order would
constitute a “positive affirmation of the [applicant’s] attempt at forming
a same-sex family unit” and thereby violate the public policy against
that.69 The court also held that this head of public policy should be
given significant weight as it was “very closely connected” to the
issue at hand, and would be substantially infringed by the making
of an adoption order, which would have the effect of formalising the
relationship between the applicant and the Child in circumstances
where the court knew that the applicant intended to care for the Child
together with his same-sex partner as the Child’s parents.70
[42] Ultimately, however, the court found that the goal of promoting
the welfare of the Child outweighed the concern to give effect to the
public policy against the formation of same-sex family units because
the former is the overriding imperative in all cases involving children
and takes primacy in the analysis. For this reason, the court allowed
the appeal and granted the adoption order.71
IV. Lessons
[43] UKM is a somewhat unusual judgment because it is self-reflexive
in a way that few other judgments are. Throughout its judgment,
the court was very conscious of its institutional role and method of
reasoning. This was a function not only of the way that the parties
had placed public policy at the core of their submissions, but also
of the powerful arguments over the proper role of the court that
were canvassed, which prompted the court to develop a principled
framework to rationalise its approach to public policy arguments.72
The approach it decided on is by no means the only one available,
but the point I want to make is that it is not only possible to tame the
unruly horse of public policy using the reins of principle, but that it
is necessary to do so.
A. A principled approach to the treatment of public policy arguments
is possible
[44] Let me start with why I think that principled reasoning about
public policy is possible. To some, the very notion of a “principled”
69
70
71
72

Ibid, at [207].
Ibid, at [245].
Ibid, at [248].
See ibid, at [130].
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approach to “policy” is a contradiction in terms because “principle”
and “policy” are sometimes seen as antonyms in the legal lexicon.
The former is seen as the domain of careful logical reasoning about
legal concepts which the common law excels in and should primarily
be about, while the latter is viewed with suspicion as a “shifting and
variable notion appealed to only when no other argument is available”.73
[45] It should be clear by now that this is a view that I do not share.
For a long time, the problem with public policy has been its opacity. It
has long been seen as a “black box” or a “peculiar thread that link[s]
vast and incongruent cases” running the gamut from those about the
freedom to trade to cases involving national security.74 However, the
moment attention is trained on the concept of public policy, rather
than the substantive content of particular public policies, the veil is lifted,
because it becomes clear that the essence of policy-based reasoning is
the act of balancing the dictates of the public good against the demands
of private rights. While this is different from orthodox analogical
case-based reasoning, it would be wrong to conclude from this that
it is impossible to introduce structure and objectivity to the process.
[46] This was precisely what the court tried to do at the third and
perhaps most difficult step of the UKM framework, which involves
weighing the concern to promote the value underlying the claimed
right, which in the context of that case was the welfare of the child,
against the concern to prevent the violation of the public policy that
ran against the assertion of that right, namely, the policy against the
formation of same-sex family units. Even though the values that underlie
these two imperatives will often be philosophically incommensurable
in the sense that there is no single index of value against which both
can be measured and ranked, it nonetheless remains possible to apply
objective criteria to enable them to be compared.75 That was what the
court in UKM set out to do by articulating three criteria – of rational
73 Kenneweg v Allegany County Commissioners (1905) 62 A 249 at 251 per McSherry CJ.
74 Ghodoosi, n 21 at 686 and 688.
75 For the difference between incommensurability and incomparability, see,
generally, Ruth Chang, “Introduction” in Ruth Chang (gen ed), Incommensurability,
Incomparability, and Practical Reason (Harvard University Press, 1997); Stephen
Gardbaum, “Law, Incommensurability, and Expression” (1998) 146 University of
Pennsylvania Law Review 1687 at 1687; and Virgílio Afonso Da Silva, “Comparing
the Incommensurable: Constitutional Principles, Balancing and Rational
Decision” (2011) 31 Oxford Journal of Legal Studies 273 at 301.
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connection, salience, and magnitude of infringement – that it used in
the balancing exercise.76
[47] These criteria might not command universal assent, but the point
is that it proved possible in this way to develop a stable framework for
the resolution of similar cases, that is objective and should generally
transcend the discretionary preferences of the individual judge. In UKM,
the court devised a framework that took into account both the limits
of its own institutional competence and the need to preserve respect
for the democratic institutions of the government. The development of
that framework is an example of what Lord Goff, in his famous 1983
Maccabaean Lecture, described as a “search for principle”.77 This has
always been a feature of common law reasoning, and I submit that
there are two reasons why such a search for a principled approach
towards the treatment of public policy arguments must be undertaken.
B. A principled approach is essential to judicial legitimacy
[48] The first is that a principled approach towards the treatment of
public policy arguments is essential to maintaining the legitimacy
of the Judiciary. To explain this, it is necessary first to consider the
source of the Judiciary’s legitimacy and why it is crucial that we strive
to protect it.
[49] Broadly speaking, legitimacy is a quality of a political actor which
refers to its right to exercise political power. When an institution or
actor is described as “legitimate”, what we generally mean is that
there is common acceptance of its authority and the need to obey its
commands.78 It is legitimacy that secures general obedience to laws and
judicial rulings even when people disagree with their content or when
its substance does not attract universal approval.79 In a constitutional
76 See para 38 above.
77 Robert Goff, “The Search for Principle” (1983) Proceedings of the British Academy
169.
78 See Richard Fallon, “Legitimacy and the Constitution” (2005) 18(6) Harvard Law
Review 1787 at 1790–1791 (distinguishing between legal, sociological and moral
legitimacy). Legal legitimacy refers to the compliance of a claim of authority with
legal norms; sociological legitimacy is observed where a claim of legal authority
is accepted as deserving of respect or obedience; and moral legitimacy inheres
in the moral justification, if any, for that claim of authority.
79 Murray Gleeson, “Judicial Legitimacy”, Speech at the Australian Bar Association
Conference (July 2, 2000).
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democracy, the touchstone of legitimacy is the constitution, which
is the source of all legal power, including judicial power. The
exercise of judicial power is legitimate only if it is authorised by the
constitution and carried out under the conditions that it lays down.
Murray Gleeson, former Chief Justice of Australia, said, “The quality
which sustains judicial legitimacy … is not bravery, or creativity,
but fidelity.” It is “fidelity to the Constitution, and to the techniques
of legal methodology,” he said, “which is the hallmark of [judicial]
legitimacy.”80
[50] So what does it mean to be faithful to the constitution? As a
starting point, it is helpful to begin by bearing in mind that the essence
of judicial power is the adjudication of disputes impartially according
to law. To carry out its mandate, the court must determine cases
presented to it by finding the facts and applying the relevant legal rule
or principle, without being influenced by extra-legal considerations.
It is the subjection of the individual dispute to superior norms that
grants the law its legitimacy because that ensures that cases are
resolved in accordance with the law, and not according to the whims
of the individual judge.
[51] Viewed in this context, public policy presents a two-fold challenge
to judicial legitimacy. First, it is an avenue by which ordinary legal
results, produced through the application of default rules, are
subordinated to an external consideration – the public good – the ambit
of which is determined by judges. Second, it involves the application
of a legal concept – public policy – which is of uncertain ambit, and
whose boundaries are also subject to judicial determination. A judge
who is temperamentally inclined to activism will find this the ultimate
temptation because it provides a means by which the judge can make
his perceptions of the good the measure of the outcome of the case.
[52] It is to address these two challenges that a principled approach
to public policy is so important to maintaining judicial legitimacy. A
principled approach allows the court to carefully reason through, and
then to explain, how and why a departure from the ordinary position
is warranted. Indeed, this is the essence of the judicial function, of
which the giving of reasons is a central part. To paraphrase Alexander
Hamilton,81 it is neither by force nor by will that the court derives its
80 Ibid.
81 Alexander Hamilton, “Federalist No 78” in The Federalist Papers.
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legitimacy, but through reason.82 It is for this reason that the court
must explain its decisions in a manner that is intelligible and rational,
as this demonstrates respect for the dignity of the disputing parties
as intelligent and rational agents who are capable of comprehending
the law, and of ordering their lives according to its precepts.83
[53] Furthermore, a principled approach helps the court to discern,
and thereby to fulfil, the demands of its constitutional mandate. The
matrix of legal contexts in UKM which I described earlier is an example
of this.84 The matrix serves as a roadmap for courts to determine when
they are capable of being the authors of public policy and when they
may only be discoverers of policy articulated by the other branches.
When it is seen that the court holds itself back from the formulation of
public policy because of the legal context of the case, it signals its respect
for the elected branches and an awareness of its own constitutional
limitations, and that strengthens its legitimacy.
C. A principled approach cultivates the proper relationship between
the branches of government
[54] A second benefit of adopting a principled approach towards
public policy arguments is that it encourages the Legislature and the
Executive to confront questions of policy when they arise, and not
to leave those questions to be settled by the courts. This promotes
constructive interaction between all the branches of government and
contributes to good governance.
[55] The facts of UKM provide a good example. In the court below,
the District Judge had dismissed the application mainly because
she was concerned that to grant an adoption order would be to lend
judicial imprimatur to commercial surrogacy, which she regarded as
being contrary to public policy. The High Court rejected this line of
reasoning because it found no clear statement from the Government
supporting a public policy against surrogacy. However, the court
did not stop there. Instead, it took pains to urge the Government to
clarify its position on what it described as an “ethically complex and
morally fraught issue” with “profound moral and social implications”
82 Thong Ah Fat v Public Prosecutor [2012] 1 SLR 676 at [21] per VK Rajah JA.
83 Jeremy Waldron, “The Rule of Law and the Importance of Procedure”, NYU
School of Law, Public Law Research Paper No 10-73.
84 See paras 31–32 above.
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on “family, intimacy, parenthood, gender relations, sexuality and the
creation of life”.85
[56] The judgment appears to have initiated a response from the
Government. Two days after the judgment was published, the
MSF stated in a press release that it would “review [Singapore’s]
adoption laws and related policies, to see if they should be amended
and further strengthened”.86 Less than a month later, the Minister
confirmed in Parliament that such a review was being undertaken.87
By expressly declining to decide the case on the basis of its own policy
preferences, the court kept the space open for debate and discussion
by the appropriate constitutional actors. By contrast, if the court had
decided the case based on its own perception of what public policy
should be, it might have removed the question from the realm of
democratic decision-making, which could have denied the people the
opportunity to contribute to the discussions that need to take place
on such an issue of deep societal and moral importance.
[57] That dynamic calls to mind the notion of a “constitutional
dialogue”,88 which posits that each branch of government can speak
to and influence the others in the discharge of their respective
constitutional functions. Through its judgment, the High Court was
able to highlight the complexities surrounding the practice of surrogacy.
But even as it did this, the court made it clear that its role was “to
expound, and not to expand” public policy,89 and that it was not for
the court to “fill a space in deliberative social policy-making that the
85 UKM, n 45 at [179]–[186].
86 Ministry of Social and Family Development, “Response to High Court’s Decision
on Adoption Appeal”, December 17, 2018 <https://www.msf.gov.sg/media-room/
Pages/Response-to-High-Courts-Decision-on-Adoption-Appeal> (accessed
January 10, 2019).
87 Rachel Au-Yong, “Parliament: Authorities looking at adoption laws and surrogacy,
do not support gay families, says Minister Desmond Lee”, The Straits Times, 14 Jan
2019 <www.straitstimes.com/singapore/parliament-authorities-looking-at-adoptionlaws-and-surrogacy-does-not-support-gay> (accessed January 30, 2019).
88 See Steven Calabresi, “Foreword: Antidiscrimination and Constitutional
Accountability (What the Bork-Brennan Debate Ignores)” (1991) 105 Harvard
Law Review 80; Leighton McDonald, “New Directions in the Australian Bill of
Rights Debate” (2004) Public Law 22; Tom Hickman, “Constitutional dialogue,
constitutional theories and the Human Rights Act 1998” (2005) Public Law 306.
89 UKM, n 45 at [130], citing Fender v St John-Mildmay [1938] AC 1 at 23 per Lord
Thankerton.
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other branches of government, in which the legislative imprimatur lies,
have not stepped into”.90 The fundamental conviction that underlies
the dialogic approach is that all three branches of government ought
to cooperate with and complement each other for the sake of good
governance.91 The unique contribution of the Judiciary to this process
is the transparency and rigour of its reasoning, as well as its expertise
as a fact-finding tribunal, which enables it to identify and thoughtfully
explicate the policy concerns implicated with clarity and purpose.
What the Judiciary cannot do, as the court in UKM stressed, is be “the
vanguard of social reform”.92
[58] In my view, such is the form of constitutional dialogue that is
critical in modern society. Society is changing faster than laws can
adapt. Rapid developments in technology have created possibilities for
treatment and therapy that raise complex ethical issues. Commercial
surrogacy, which UKM involved, is just one example. Globalisation,
accelerated also by technology, has allowed political values and
messages to be transmitted from one society to another with alarming
speed. The global “Me Too” movement, which derives its name from
a Twitter hashtag, is an obvious recent example.
[59] In these circumstances, those who are impatient at the pace of
democratic progress might be tempted to seek relief in the courts. But
save in exceptional cases, the message of UKM is that the courts are
not the right forum for the formulation of public policy, particularly
where the issues at stake are likely to be the subject of vibrant and
impassioned public debate. The exercise of judicial restraint in such
cases enlarges the space for democratic debate and civic participation,
and enriches the public life of the country. And, in this way, the
Judiciary stays faithful to its constitutional mandate and contributes
to the furtherance of the common good.
V. Conclusion
[60] Let me close with a final thought. Those who celebrate the transfer
of power from representative institutions to judiciaries often cite the

90 UKM, n 45 at [185].
91 Po Jen Yap, Constitutional Dialogue in Common Law Asia (Oxford University Press,
2015).
92 UKM, n 45 at [125].
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possibility for decisive action that courts can sometimes offer. They say
that progress of the sort that followed Brown v Board of Education,93 for
instance, would not have been possible – or at least would have taken
far longer – had the matter been left to the democratic process, which
can sometimes be frustratingly slow. As a citizen, I can sympathise
with this; but as a judge, I cannot agree with the prescription that
courts should therefore have an expanded role in policy making.
When courts transform into policy-making bodies and “make” law
in an area that is not for them, they aggrandise the judicial power
at the expense of the power of the people to decide, through their
elected representatives, the laws they will be governed by. This has
profound consequences both for the rule of law and democracy, is
likely to erode the legitimacy of both the Judiciary and the elected
branches, and may leave each of them much the weaker.
[61] In the years to come, the tides of social, economic and political
change will continue to ebb and flow, and the allure of simply riding
with them will be a temptation that courts all over the world will
regularly have to confront, as I said at the beginning of this lecture. In
these changing times, judges can and must continue to act courageously
within their sphere, but they must also respect the constitutional
prerogatives of the elected branches with their own spheres. This is
sometimes a difficult road to walk, but it is only when armed with the
discipline of principle that judges can discharge their fundamental
oath to administer justice and protect the constitution while keeping
within their rightful place.
[62] Writing in 1928, Sir Percy Winfield observed that since Justice
Burrough’s metaphor about public policy being an unruly horse, many
have refused to mount it, and he lamented that “none [had] looked
upon it as a Pegasus that might soar beyond the momentary needs
of the community”.94 UKM might once again have disappointed Sir
Percy’s latter expectation, because it gave public policy none of the
wings that might have enabled it to change the course of social policy;
but it has made an attempt at Sir Percy’s former hope, which was to
mount that unruly horse and to tame it.

93 347 US 483 (1954).
94 Winfield, n 23 at 91.
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Annex A: Matrix of Legal Contexts
Type of public policy
Matrix of legal contexts
Socio-economic

Legal

Judge-made law

Category 1A

Category 1B

Statutory law

Category 2A

Category 2B

Type of law

Conversion of Minors – An Uncertainty No More
by
Justice Dato Rhodzariah Bujang*

[1] Faith and religion are not just merely very personal matters but
are sensitive ones at that, particularly for a multiracial country like
Malaysia. This is especially so when it involves conversion to and out
of Islam because administratively, this faith, unlike others, is regulated
by its own set of laws, including its enforcement.
[2] In this regard, Article 11 of the Federal Constitution expressly
guarantees the fundamental right of a citizen to practice the religion
of his own choice. The regulation of the Islamic faith is governed
by each of the individual States in Peninsular Malaysia, Sabah and
Sarawak under their own respective laws and by their own set-up of
the Syariah Judiciary, distinct and separate from that of the civil courts.
The separate jurisdictions between these two are clear enough but these
did not stop, over the years, the conflicts and clashing between the
two in respect of conversion, particularly conversion out of Islam due
to the absence of a clear State legislative provision on the jurisdiction
of Syariah Court on this issue.
[3] Our law reports are replete with cases on the latter issue involving
those who converted to Islam but sought to renounce it subsequently,
such as:
(i) Dalip Kaur Gurbux Singh v Pegawai Polis Daerah (OCPD), Bukit
Mertajam & Anor1 (“Dalip Kaur”);
(ii) Sia Kwee Hin v Jabatan Agama Islam Wilayah Persekutuan2 (“Sia
Kwee Hin”);

* Judge of the Court of Appeal of Malaysia. I wish to express my gratitude to
Mariam Maran Abdullah @ Lusia Muda Maran and Ahmad Afiq bin Hasan for
the assistance rendered to me in writing this article.
1 [1991] 1 CLJ Rep 77; [1991] 3 CLJ 2768.
2 [1999] 2 AMR 1205; [1999] 2 CLJ 1.
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(iii) Soon Singh Bikar Singh v Pertubuhan Kebajikan Islam Malaysia
(PERKIM) Kedah & Anor3 (“Soon Singh”);
(iv) Majlis Ugama Islam Pulau Pinang dan Seberang Perai v Shaik
Zolkaffily Shaik Natar & Ors4 (“Majlis Ugama Islam Pulau Pinang
dan Seberang Perai”);
(v) Lina Joy v Majlis Agama Islam Wilayah Persekutuan & Yang Lain5
(“Lina Joy”); and
(vi) Haji Raimi Abdullah v Siti Hasnah Vangarama Abdullah and Another
Appeal6 (“Haji Raimi”).
[4] I have had occasion to decide on a different scenario, which
concerns a Malay born Muslim who wanted to renounce her religion
of birth/upbringing but which I had dismissed on the strength of,
inter alia, Soon Singh’s case, Lina Joy’s case and Haji Raimi’s case above,
which held that apostasy is the sole province of the Syariah Court.
(See Syarifah Nooraffyzza Wan Hosen v Director of Jabatan Agama Islam
Sarawak & Ors.)7
[5] The difficulty faced by adults on this issue of conversion assumes
another dimension when it involves minors who have been unilaterally
converted to Islam by one parent following his or her own conversion
to the religion. Similarly, recourse to the civil courts have been made
by the other parent to nullify the conversion and some of the reported
cases are listed below:
(i) Genga Devi a/p Chelliah v Santanam a/l Damodaram8 (“Genga Devi”);
(ii) Chang Ah Mee v Jabatan Hal Ehwal Agama Islam, Majlis Ugama
Islam Sabah & Ors9 (“Chang Ah Mee”);
(iii) Shamala Sathiyaseelan v Dr Jeyaganesh C Mogarajah10 (“Shamala
Sathiyaseelan”);
3
4
5
6
7
8
9
10

[1999] 2 AMR 1211; [1999] 2 CLJ 5.
[2003] 4 AMR 501; [2003] 3 CLJ 289.
[2007] 3 AMR 693; [2007] 3 CLJ 557.
[2014] 3 AMR 309; [2014] 4 CLJ 253.
[2015] 2 AMR 387; [2015] 3 CLJ 399.
[2001] 2 AMR 1485; [2001] 1 MLJ 526.
[2003] 1 AMR 581; [2003] 5 MLJ 106.
[2004] 5 AMR 75; [2004] 3 CLJ 516.
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(iv) Nedunchelian V Uthiradam v Nurshafiqah Mah Singai Annal & Ors11
(“Nedunchelian V Uthiradam”); and
(v) Subashini Rajasingam v Saravanan Thangathoray and Other Appeals12
(“Subashini Rajasingam”).
[6] The decisions of the High Court in Genga Devi and Nedunchelian
V Uthiradam were in favour of the conversion whereas in Chang Ah
Mee it was against it. As for Shamala Sathiyaseelan, though recognition
was given to the status of the children as “muallaf” following their
conversion to Islam by their father, nonetheless custody was given to
the mother with access to the father despite the existence of an earlier
Syariah Court order granting custody of the children to the father.
Shamala Sathiyaseelan’s subsequent appeal to the Federal Court against
that decision was dismissed for contempt of court as by then she had
fled the country with her children.
[7] In contrast, Subashini Rajasingam’s case did see the light of day in
the Federal Court and was also dismissed but not on the merits of the
unilateral conversion but on the issue of an Erinford injunction which
she had applied for pending her appeal to the Court of Appeal. The
appeal was against the refusal of the High Court to grant an injunction
to stop the husband from seeking a divorce in the Syariah Court and
from converting the children to Islam. However, the Federal Court
did say in obiter that under the Federal Constitution, one parent can
convert a child without the consent of the other because the word
“parent” in Article 12(4) of the Federal Constitution, which states that
the religion of a person under the age of 18 years shall be decided by
his parent or guardian, means “a single parent”.
[8] The aforesaid decision was endorsed by the Court of Appeal in
Pathmanathan Krishnan v Indira Gandhi Mutho and Other Appeals13 (“Indira
Gandhi”) which reversed the decision of the High Court that quashed
the certificates of conversion of the children to Islam obtained by the
father. The father had converted to Islam a month earlier before the
children and was granted custody of the children by the Syariah Court
on April 3, 2009. The High Court granted custody of the children to the
11 [2005] 2 AMR 711; [2005] 2 CLJ 306.
12 [2008] 1 AMR 561; [2008] 2 CLJ 1.
13 [2016] 3 AMR 35; [2016] 1 CLJ 911.
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mother although by then the youngest child was already in the father’s
custody. The decision of the Court of Appeal was taken up further by
the mother to the Federal Court and the momentous decision of the
Federal Court was reported in [2018] 2 AMR 313; [2018] 3 CLJ 145 on
the unilateral conversion of a minor by his parent which has for now
been put to rest given that the Federal Court decision in Subashini
Rajasingam’s case on it was merely obiter.
[9] Before delving into the said decision of the Federal Court, it is
pertinent to mention now that in 2016, there was a move to legislate on
this matter of a unilateral conversion of a minor by the introduction of
clause 88A in a Bill to amend the Law Reform (Marriage and Divorce)
Act 1976. The said Bill also included proposed amendments to other
matters such as maintenance, custody of children and property division
upon the conversion of one spouse to Islam. This clause 88A states
that the religion of a child “shall remain as the religion of the parties to the
marriage prior to the conversion” but that the child can, after turning 18
and with the consent of both parents, convert to Islam. The Bill was
supposed to be tabled on November 21, 2016 but was withdrawn on
August 7, 2017. It was subsequently passed on August 10, 2017 but
without the aforesaid clause.
The legal reasoning in Indira Gandhi’s case
[10] Two judgments were delivered by the Federal Court in this case,
the main one being that of Zainun Ali FCJ and a supporting one by
Zulkefli Ahmad Makinudin PCA which added to the reasonings of
her Ladyship in respect of the third question of law posed before the
court, to wit:
(1) Whether the mother and the father (if both are still surviving)
of a child of a civil marriage must consent before a certificate of
conversion to Islam can be issued in respect of that child.
The first two questions are:
(2) Whether the High Court has the exclusive jurisdiction pursuant
to sections 23, 24 and 25 and the Schedule to the Courts of
Judicature Act 1964 (read together with Order 53 of the Rules
of Court 2012) and/or its inherent jurisdiction to review the
actions of the Registrar of Muallafs or his delegate acting as
public authorities in exercising statutory powers vested by the
Administration of the Religion of Islam (Perak) Enactment 2004
(“the Perak Enactment 2004”).
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(3) Whether a child of marriage registered under the Law Reform
(Marriage and Divorce) Act 1976 (“a civil marriage”) who has not
attained the age of 18 years must comply with both sections 96(1)
and 106(b) of the Perak Enactment 2004 (or similar provisions
in State law throughout the country) before the Registrar of
Muallafs or his delegate may register the conversion to Islam of
that child.
[11] Before going into the abovementioned issues, the comforting
words of Zulkefli Ahmad Makinudin PCA are worth reproducing first:
I would like to state here that in deciding the issue before us, as
judges, we are not swayed by our own religious convictions and
sentiment over the issue.

Jurisdiction
[12] Zainun Ali FCJ first dealt with the issue of jurisdiction of the High
Court to grant the relief sought by Indira in her application which
in essence was a challenge against the administrative power of the
Registrar of Muallafs under the Perak Enactment 2004 in registering
and issuing the Certificates of Conversion of her three children. The
Court of Appeal held that section 50(3)(b)(x) and (xi) of the Perak
Enactment 2004 confers exclusive jurisdiction on the Syariah Court
to decide on the status of a Muslim person and therefore the High
Court’s declaration that the conversion of the children was null and
void was a transgression of the said provision. Her Ladyship however
said this pronouncement was wrong because its powers are limited
in that:
(i) It may not exercise the inherent judicial powers of the civil courts
including the power of judicial review;
(ii) It is confined to the persons and subject matters listed in the State
List; and
(iii) It must be provided for under the relevant State legislation.
[13] Therefore, the High Court and not the Syariah Court was seized
with the jurisdiction to hear the application filed by Indira.
Consent
[14] The court ruled that consent of both parents for the conversion
is mandatory because conversion to another religion is a momentous
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decision affecting the life of a child, imposing upon him a new and
different set of personal laws. Such a consent, held the court, is
consonant with the promotion of the welfare of the child under
Article 12(4) of the Federal Constitution and consistent with good
sense as well as with sections 5 and 11 of the Guardianship of Infants
Act 1961, which provide that both parents have equal rights in relation
to the custody and upbringing of the infant children and therefore,
the wishes of both are to be taken into account.
Pre-conditions of the conversion
[15] These conditions are provided under sections 96 and 106 of the
Perak Enactment 2004. Section 96 provides:
96. Requirement for conversion to the religion of Islam
(1) The following requirements shall be complied with for a valid
conversion of a person to the religion of Islam:
(a) the person must utter in reasonably intelligible Arabic
the two clauses of the Affirmation of Faith;
(b) at the time of uttering the two clauses of the Affirmation
of Faith the person must be aware that they mean “I bear
witness that there is no God but Allah and I bear witness
that the Prophet Muhammad S.A.W. is the Messenger of
Allah”; and
(c) the utterance must be made of the person’s own free will.
(2) A person who is incapable of speech may, for the purpose of
fulfilling the requirement of paragraph (1)(a), utter the two
clauses of the Affirmation of Faith by means of signs that
convey the meaning specified in paragraph (1)(b) of the subsection.

[16] In turn, section 106 provides as follows:
106. Capacity to convert to the religion of Islam
For the purpose of this Part, a person who is not a Muslim may
convert to the religion of Islam if he is of sound mind and –
(a) has attained the age of eighteen years; and
(b) if he has not attained the age of eighteen years, his parent or
guardian consents in writing to his conversion.
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[17] The court held that these two sections must be read cumulatively
and complied with. The Registrar of Muallafs has no power to dispense
with the said provisions and by reason of section 100 thereof, the
Registrar can only register the conversion if the applicant utter the
two clauses on the affirmation of faith in his presence or that of his
officers. The two children in this case never made such utterances and
therefore the said Registrar had no power to register their conversion.
Accordingly, the certificate of conversion was a nullity.
[18] In spite of her legal victory on not just the conversion issue
but also the apex court affirming the High Court order granting her
custody of the three children, it was a hollow one for Indira Gandhi
for at the time of writing this article, her husband was still missing
with the youngest child.
Other jurisdictions
[19] This particular issue of the religious upbringing of children after
divorce is not just a thorny one in our country. It is also a matter of
concern in other jurisdictions, though not particularly on conversion
to Islam but on the practice of a particular religion such as Judaism
in, for instance, the case of Zummo v Zummo14 which was a decision
of the Supreme Court of Pennsylvania. There was also one from the
English courts’ Family Division, that is Re J (child’s religious upbringing
and circumcision)15 which also involved the religion of Islam where the
Muslim father’s application for an order that the son he had with his
Christian wife and from whom he was separated be brought up in
the Muslim faith was dismissed by the court.
[20] This issue was also the subject of much debate and dissertation
as shown in articles written on the subject such as:
(i) “Religion and the Welfare of the Child” by Hannah Greene;16
(ii) “How is a Judicial Decision Made in Parental Religious Disputes?
An Analysis of Determining Factors in Dutch and European
Court of Human Rights Case Law” by Jet Tigchelaar and Merel
Jonker;17 and
14
15
16
17

574 A 2d 1130 (1990).
(1999) 52 BMLR 82; [2000] 1 Fam Law R 571; [2000] 1 FCR (UK) 307.
Solicitors Journal, January 30, 2017.
(2016) 12(2) Utrecht Law Review 24–40.

40

Journal of the Malaysian Judiciary

July [2019] JMJ

(iii) “For Heaven’s Sake, Give the Child A Voice: An ADR Approach
to Interfaith Child Custody Disputes” by Charlee Lane.18
[21] In the first article, the learned author examined several judgments
of the courts where the issue of religious upbringing of children of
parents who have separated were decided by the court and in Part 2 of
her article titled “Religion and the Welfare of the Child, Part 2 – Impact
on Divorce”, the learned author highlighted the court’s decision in
J v B (Ultra Orthodox Judaism: Transgender)19 which brought to focus
the issues faced by parental separation and alienation within religious
communities. In this case, the father did not just leave the ultra-orthodox
Jewish Charedi sect but decided to live as a transgender person and
Mr Justice Peter Jackson, in a departure from earlier decisions such
as F v M & Ors (Number 1: Religious Differences: Schools),20 ruled that
there will be no direct contact of any kind between the father and his
children who remained with the Charedi sect. The learned author
noted that “This is a marked move away from the usual child arrangements
cases where there is a presumption that it is in child’s best interests to have
a continuing relationship with both parents.” (Emphasis added.)
[22] Though it is hoped that our courts would not have to deal with a
similar scenario in future but only grapple with the issue of upbringing
by parents professing different religions, the hard choice faced by the
said judge in that given situation is most understandable.
[23] It would appear from the second article that the guiding principle
applied by the courts in the United Kingdom as mentioned in the above
article as well as in the third one, which is the best interests of the
child, is also applied by the courts in Netherlands at the national level
and the European Court of Human Rights at the international level.
It is noted that the latter court reviews the national courts’ decisions
in respect of a disagreement between parents about religious views
and practices. In other words, said the learned author, the focus of
the European Court of Human Rights is on whether the domestic
court ruling constitutes discrimination on the ground of religion as
regards the right of the parent to private and family life. This means
that the European Court of Human Rights does not look at the best
18 (2010) 10 Pepperdine Dispute Resolution Law Journal 623.
19 [2017] EWFC 4.
20 [2014] Lexis Citation 523.
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interests of the child directly, but assesses whether the national courts
have violated the right of a parent. The learned author posed this
main question before delving and analysing court decisions in cases
of religious disputes between parents:
Which factors are used in Dutch family law decisions and in the case
law of the European Court of Human Rights to determine what the
best interests of the child require in a case where parents disagree
about religious issues in the upbringing of the child, and how are
these factors assessed?

[24] As noted by the learned author, Dutch legislation does not provide
which factors have to be taken into account when considering the best
interests of the child and therefore the judge has a wide margin of
appreciation when deciding the issue of custody and upbringing of
the child. However, there is a distinction in their law between disputes
that concern daily matters and those which concern important matters
for a child who does not live with both parents after a divorce in that
whilst the parent with whom the child lives may decide by him or
herself on daily matters, the non-residential parent must agree on
important decisions, such as school choice, medical treatment, religious
upbringing and the place of residence.
[25] A case on religious upbringing highlighted by the learned author
concerned a Moroccan mother who wanted her son to be circumcised
when he reached the age of five for religious and cultural reasons
but the Dutch father strongly objected to the procedure being done.
The judge refused to allow that procedure to be done, holding that
the child can make that choice once he was able to decide for himself
in the future because it would be an irreparable physical operation
without medical necessity.
[26] Another factor considered by the court on this issue of religious
rituals or upbringing said the learned author, aside from that of freedom
of choice (in the future) is that of the danger of social isolation should
the ritual such as circumcision or baptism not be performed. Their
courts seem to take the view that this factor is given more weight in
baptism cases and less so in circumcision cases. The reason being,
said the author:
A child who is circumcised has a limited choice in the future, since
it is an irreparable physical operation without medical necessity,
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whereas a child who is baptised will not have this physical
limitation. For this reason, the courts were less likely to intervene
and decide in favour of circumcision than they were to decide in
favour of baptism.

[27] In respect of the decision of the European Court of Human Rights,
the learned author cited a well-known case of Hoffmann v Austria21
which was from a decision of the Austrian Supreme Court where
there is a law in the country that prohibits a parent from changing
the religious upbringing of the child without the consent of the other
parent (Law of 1921). The learned author then summarised the decision
of the said court as follows:
The European Court of Human Rights considered the Austrian
Supreme Court’s reference to the Law of 1921 on religious education
as decisive for its decision, which – according to the ECtHR – led
to a difference in treatment between the spouses on the ground of
religion (paragraph 33). Although the different treatment had a
legitimate aim – the protection of the health and rights of children –
the ECtHR considered the means employed to be disproportional and
thus discriminatory within the meaning of Article 14 in conjunction
with Article 8 ECHR. The decision of the ECtHR in Hoffmann v
Austria has become well known because of its consideration that:
“Notwithstanding any possible arguments to the contrary, a
distinction based essentially on a difference in religion alone is not
acceptable” (paragraph 36). The decision of the ECtHR in Hoffmann v
Austria is also cited because it contains the assessment that attaching
decisive importance to a parent’s religious affiliation is not allowed
(paragraph 33).

(Note: ECtHR is the abbreviation used by the learned author for the
European Court of Human Rights.)
[28] In the last above-mentioned article, the learned author actually
advocated the use of mediation to resolve custody disputes which
are intertwined with issues of religion. That opinion is expressed in
the following words:
A solution must be employed that allows religious consideration
in a forum more suitable to facilitating a resolution in the complete
21 (1994) 17 EHRR 293.
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best interest of the child and parents. Mediation provides this
forum by facilitating a negotiation in which parents are allowed to
develop their own collaborative solutions to interfaith child custody
disputes. Through techniques unique to the practice of mediation,
parents are more capable of resolving religious conflicts affecting
child custody, and thereby enabling the parties to create a parenting
plan and binding mediation agreement that would not only resolve
immediate divorce contestations, but also provide a basis from which
to resolve future issues.

[29] She had earlier opined the difficulty faced by parties in custody
disputes and the court’s role in resolving the same whilst having to
acknowledge a child’s custody must be determined according to his
or her best interests. This is what she said:
The right to maintain complete control over the rearing of children is
traditionally held to be a fundamental right of parenting. However,
enforcement of this parental right often fails to accommodate the
rights of children. Courts have attempted to protect the rights
of children by setting standards by which the choices of parents
are limited in regard to child-rearing practices. One particularly
troubling context in which this conflict of rights manifests itself is
when courts have been importuned to assist parents in determining
child custody arrangements upon the dissolution of their marriage.
While factors have been somewhat consistently laid out to determine
this issue in accordance with the “best interests” of the child, some
relevant factors lie outside of the authority of the courts. Religion is
one such factor in that it directly affects the wellbeing of the child,
while at the same time, consideration of religion as a factor in child
custody disputes is in many cases unconstitutional. However, it
would be disadvantageous to all parties involved to ignore religion
as a factor entirely based on these grounds. There has been ample
study devoted to the problems that arise when courts are faced with
custody disputes intertwined with issues of religion. Unfortunately,
many of those studies concluded without proposing an effective
solution or by suggesting an alternative without defining what that
alternative might be.

[30] By way of a prelude to a conclusion of this article of mine I
would like to refer also in brief to another article written on this
issue, by Jocelyn E Strauber titled “A Deal Is A Deal: Antenuptial
Agreements Regarding the Religious Upbringing of Children Should
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Be Enforceable”.22 The article examines the utility of having such an
agreement to cater for differences which may arise in the future on
the upbringing of the child or children of the marriage. However,
the learned author noted from the cases which were cited in indexes
provided in the article that in spite of this agreement:
Courts generally have refused to restrict either a parent’s religious
activity with his or her children or a parent’s religious discussions
with his or her children on the basis of such an agreement. Courts
either ignore the agreement entirely or conclude that the agreement
is unenforceable. Courts will restrict a parent from engaging in
religious activities that threaten to “harm” the children, but are
otherwise reluctant to curtail either parent’s ability to influence his
or her children’s religious upbringing. In fact, a court will structure
custody or visitation to enable each parent to do so.

[31] She also noted that most of the agreements do not explicitly
provide for enforcement upon divorce and some courts have described
divorce as an unforeseen event that invalidates such agreements, but
the learned author advocated that courts should enforce ante-nuptial
upbringing agreements which are limited to religious rituals and
activities which occur outside the home based on neutral principles
of contract law, without violating constitutional principles of religious
freedom. The learned author concluded her article by opining that
such an agreement would reduce the risk of conflict regarding the
religious upbringing during the marriage and after divorce which
would also ensure that the children’s program of religious training
will continue as agreed upon. I certainly agree that this would appear
to be a viable solution to address this conflict where the law of the
nation allows for such an agreement to be made.
Conclusion
[32] I was moved to highlight this decision of the Federal Court in
Indira Gandhi as following the Court of Appeal’s decision on it, concerns
about the unilateral conversion of minor children manifested itself in
the mediation of divorce cases which I conducted in the High Court of
Kuching, particularly where custody has been granted to one parent.
Even when joint custody has been agreed upon, invariably some of the
parties would still want a term in the consent judgment to include a
22 Duke Law Journal, vol 47, no. 5, 1998, pp 971-1012.
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prohibition against a unilateral conversion of the child or children of
the marriage should one of them convert to Islam after the marriage
is dissolved. Witnessing firsthand the apprehensions of the parties
on this issue, the Federal Court’s decision in Indira Gandhi is indeed a
welcome relief for now there will at least be one certainty in the future
of the children upon the dissolution of the parents’ marriage under the
Law Reform (Marriage and Divorce) Act 1976. I will end this article by
reproducing a heartwarming quote from the former Lord President
of Malaysia, Tun Suffian, which was delivered during the Braddel
Memorial Lecture in 1982 which Zulkefli Ahmad Makinudin PCA
had reproduced in his Lordship’s judgment. It reads as follows:
In a multi-racial and multi-religious society like yours and mine,
while we judges cannot help being Malay or Chinese or Indian; or
being Muslim or Buddhist or Hindu or whatever, we strive not to be
too identified with any particular race or religion – so that nobody
reading our judgment with our name deleted could with confidence
identify our race or religion, and so that the various communities,
especially minority communities, are assured that we will not allow
their rights to be trampled underfoot.

Revisit of Delimitation of Constituencies
by
Justice Datuk Yew Jen Kie*

[1] Malaysia is a nation that practises parliamentary democracy. The
Federal Constitution, as the supreme law of Malaysia, recognises the
right of suffrage, which is the hallmark of democracy. The Federal
Constitution confers upon the qualified citizens the right to choose
their representatives in the government by casting their votes in the
ballot box in any elections to the House of Representatives or the State
Legislative Assemblies held at least once in every five years.
[2] One of the characteristics of parliamentary democracy is the
separation of power into three branches, i.e. the Legislative, the
Judiciary and the Executive. The Parliament of Malaysia is the
Legislature of Malaysia, based on the Westminster system. The
bicameral Parliament comprises the Upper House called the Dewan
Negara (the Senate) and the Lower House called the Dewan Rakyat (the
House of Representatives). The party (or a coalition of parties) with the
largest representation in Parliament forms the government, its leader
becomes the Prime Minister. The Supreme Head of the Federation,
the Yang di-Pertuan Agong, is the third component of Parliament.
[3] The House of Representatives consists of two hundred twentytwo members of Parliament elected from single-member constituencies
drawn by the Election Commission (“the EC”) in general election
using the first-past-the-post system. Each member represents a federal
constituency. The Senate consists of seventy senators of whom twentysix are elected by the State Legislative Assemblies, with two senators
for each State, while the other forty-four are appointed by the Yang
di-Pertuan Agong, including four who are appointed to represent the
Federal Territories.
[4] Malaysia has thirteen States and the State Legislative Assembly is
the legislative branch of the state government of each State. Members
of the State Legislative Assembly consist of elected representatives
from single-member constituencies via state elections through the first* Judge of the Court of Appeal of Malaysia.
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past-the-post system. Each member represents a state constituency.
The majority party in each assembly forms the state government, and
the leader of the majority party becomes Menteri Besar (for States with
hereditary rulers) or Chief Minister (for States without hereditary
rulers). The State Legislative Assemblies are unicameral.
[5] State elections are held simultaneously with the federal
parliamentary elections, with the exception of Sarawak, and before
2004, Sabah.
[6] Essentially, Malaysia is divided into various States. Each State
is then broken down into various federal constituencies. Each federal
constituency is then broken down into state constituencies.
[7] In ensuring that the constitutionally protected right to vote in
any election to the House of Representatives or the State Legislative
Assembly is exercised effectively and in fair and unimpaired fashion,
the Federal Constitution provided for the establishment of the Election
Commission (“the EC”). Article 114(2) of the Federal Constitution
provides:
(2) In appointing members of the Election Commission the Yang
di-Pertuan Agong shall have regard to the importance of securing
an Election Commission which enjoys public confidence.

[8] The requirement of public confidence for the EC underscores
the critical role played by the EC in ensuring free and fair elections.
[9] The EC is tasked under Article 113(1) of the Federal Constitution
to conduct elections to the House of Representatives and the State
Legislative Assemblies. It is also entrusted to review the division of
federal and state constituencies and recommend such changes as it
may think necessary in order to comply with the provisions contained
in the Thirteenth Schedule under Article 113(2) for the purpose of
election. Articles 116 and 117 of the Federal Constitution provide
that the review process, where boundaries are changed or a new
constituency is added for the parliamentary and state constituencies,
is guided by the provisions of the Thirteenth Schedule to the Federal
Constitution.
[10] Section 2 of the Thirteenth Schedule sets out the following
rules which the EC must comply in performing the delimitation of
constituencies:
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(a) reasonable convenient opportunity to all voters to vote;
(b) availability of administrative facilities within the constituencies
to establish registration and polling machines;
(c) approximate equality in number of voters within each
constituency in a State except for rural constituencies which face
disadvantages such as difficulty of reaching electors, a measure
of weightage for area ought to be given to such constituencies;
and
(d) maintenance of local ties.
[11] Pursuant to Article 113(2)(ii) of the Federal Constitution, the
review of the division of parliamentary and state constituencies shall
be carried out not less than eight years from the last review exercise.
[12] Professor Dr S Sothi Rachagan in his book Law and The Electoral
Process in Malaysia1 wrote about the permanency of electoral
constituencies’ boundary under clause 2 of Article 113 as follows:
Since independence, the Constitution provided that Constituencies
had to be normally reviewed at intervals of eight to ten years. An
earlier review could, however, be undertaken under three special
circumstances where there was admission of a new state to the
Federation, or when the boundaries of any state were altered, or
when parliament varied the number of seats allocated to any state.
Another feature of the delineation rules was that there was no
provision for the legislative assemblies of each state to activate a
redelineation of their Constituencies. Indeed, even if they amended
their constitutions to increase the total number of seats, Constituency
changes could not be brought about immediately. These changes
had to await the periodical review every eight to ten years or those
undertaken in the special circumstances mentioned above. A third
aspect of the rules was that except for Sabah and Sarawak which are
separate units of review, all the other states were treated as one unit
of review and when a review was undertaken the whole unit had
to be reviewed. These three features of the delineation rules served
to ensure a degree of permanency of Constituency boundaries and
yet allow for a periodic review of their efficacy.

1 University of Malaya Press, January 1993.
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[13] However, strict adherence to an eight-year interval is no longer
required following the passing of the Constitution (Amendment)
Act 1984 (Act 585) which enacted the new clause (3A) and inserted
into Article 113 of the Federal Constitution. Pursuant to this 1984
amendment, a change in constituencies can be made any time and
for any portion of the federation or any State by merely varying the
number of the House of Representative seats for that portion of the
federation or by varying the number of State Assembly seats for that
State without waiting for the eight-year period to lapse. The new
clause (3A) empowers the EC to carry out special reviews without
having to follow strictly the guiding principles specified in the
Thirteenth Schedule.
[14] The effect of the Amendment Act (A585) is vividly described by
Professor Dr Rachagan as follows:
The 1984 amendments affected all three aspects of the rules discussed
above. The Election Commission need no longer review Constituencies
within any specified time span though it is still prohibited from
undertaking a normal review within eight years. However, a special
review can now be undertaken for any state or part of a state, including
those in Peninsular Malaysia, whenever the House of Representative
or any state assembly varies the number of its seats.

[15] In the observation of Professor Dr Rachagan, the Amendment Act
(A585) is partisan to the party in power by the simple act of invoking
Article 46 of the Federal Constitution or by enacting a State law to
alter the composition of the State Assembly. He wrote:
However, as a result of the amendment the party in power can now
effect a change in constituencies at any time and for any portion of
the Federation or any state by merely varying the number of House
of Representative seats for that portion or state or by varying the
number of state assembly seats for that state.

[16] Professor Dr Rachagan also noted the arbitrariness of the 1984
Amendment as follows:
The Election Commission is also, in the case of these special reviews,
not required to follow strictly the guiding principles for delineation
specified in the Thirteenth Schedule.
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[17] Dr Lim Hong Hai, a reputable social scientist from Universiti
Sains Malaysia, in his discourse on the Amendment Act (A585), made
a similar observation on the effect of the said Act A585, thus:
More importantly, a new clause (3A) was added to article 113 to
provide for the review of affected areas whenever Parliament or a
State Legislative Assembly changes the number of its seat. Before
this amendment, a review involved an entire unit of review and
not part thereof, and if Parliament or a State Legislative Assembly
changed the number of its seats, that change could not be carried
out immediately but had to wait for the next normal review of the
unit concerned. By removing these constraints, the amendment
enables the party in power “to effect a change in Constituencies
at any time and for any portion of the Federation or any State by
merely varying the number of House of Representative seats or by
varying the number of State Legislative Assembly seats in that state.”
(Sothi, 1993:66). Furthermore, the same clause also absolves all such
reviews from strict compliance with the principles of Constituency
delineation contained in the Thirteenth Schedule; for these reviews,
the principles were made “subject to such modifications as may be
considered necessary by the Election Commission”.

[18] The Federal Constitution was further amended vide the
Constitution (Amendment) (No. 2) Act 1993 (Act 849) (which came
into force on November 20, 1992) enacting clause (3B) and inserted
into Article 113. Under the new clause (3B), where an amendment to
Article 46 or a law enacted by the State Legislative Assemblies which
varies the number of House of Representative seats or the number
of elected members of the State Legislative Assemblies comes into
force after eight years had elapsed from the date of the completion
of the last review under clause (2), and the EC deems it necessary to
undertake a review under clause (2), the EC shall not undertake a
review under paragraph (i) of clause (3A) but shall instead undertake
a review under clause (2). In conducting such review, the EC shall
take into account any area which is affected by the amendment to
Article 46 or such law enacted by the State Legislative Assemblies.
[19] The need for periodic review of constituencies is obvious as
the boundary of constituencies may vary in size over the passage of
time with shifts in population brought about by growth, migration
and death. If this is not done, it would result in a disproportionate
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electoral system and unfair weightage in votes. Debasement or
dilution of citizens’ vote is an affront to the democratic principle of
equal representation in government as it means a group of voters from
one constituency is entitled to a larger representation in government
compared to voters from other constituencies.
[20] Before the EC can commence to undertake a review process,
under section 4 of the Thirteenth Schedule to the Federal Constitution,
the EC must inform the Speaker of the House of Representatives and
the Prime Minister and shall publish in the Gazette and in at least one
newspaper circulating in the constituency a notice stating:
(a) The effect of its proposed recommendations, and (except in a
case where it has proposed to recommend that no alteration
be made in respect of the constituency) that a copy of its
recommendations is open to inspection at a specified place
within the constituency; and
(b) That representations with respect to the proposed
recommendations may be made to the EC within one month
after the publication of such notice.
[21] Section 5 of Part II of the Thirteenth Schedule to the Federal
Constitution provides that within one month of the publication of
the notice, if there are objections from any State government, local
authority or a hundred voters in a constituency, then the EC must
conduct a local inquiry for the constituency where there are objections.
[22] The EC then considers the objection and may issue new proposals.
Any revised proposed recommendation must again be displayed and
a notice must be issued.
[23] Upon completion of the review under clause (2) of Article 113
of the Federal Constitution, the EC will then submit a final report
to the Prime Minister under section 8 of the Thirteenth Schedule.
The Prime Minister will then table the report before the House of
Representatives, together with the draft Order under section 9 of the
Thirteenth Schedule. Under section 10 of the Thirteenth Schedule, the
draft Order can be passed with not less than half of the total number
of members of Parliament. Upon approval, the Prime Minister shall
submit the draft Order to the Yang di-Pertuan Agong.
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[24] In See Chee How & Anor v Pengerusi Suruhanjaya Pilihan Raya
Malaysia (Election Commission of Malaysia),2 pursuant to the passing
of the State Assembly (Composition of Membership) Bill 2014 which
amended clause 2 of Article 14 of the Constitution of the State of
Sarawak to increase the State Legislative Assembly composition of
membership from seventy-one to eighty-two on November 11, 2014
and gazetted to take effect on December 5, 2014, the EC undertook
to review the division of parliamentary and state constituencies in
the State of Sarawak under clause (2) of Article 113 of the Federal
Constitution for the purpose of election in the State.
[25] The EC on January 5, 2015 published the section 4(a) notice (“the
Notice”) of the proposed recommendations for the federal and state
constituencies in the State of Sarawak as reviewed by them in the
English language newspaper, i.e. New Sarawak Tribune and the Bahasa
Malaysia language newspaper, i.e. Utusan Sarawak, the Sabah edition
of the Borneo Post and the New Strait Times.
[26] The Notice contained the following information:
2. Consequent upon the review, the Election Commission proposes
to recommend in their report such recommendations:
(a) No alteration to the federal constituencies for the State of
Sarawak;
(b) The number of State constituencies for the State of Sarawak
is increased by eleven constituencies making the overall total
of the State constituencies for the State of Sarawak at eightytwo constituencies;
(c) For the purpose of the review of the delimitation of
constituencies, there are amendments made to the name of
the federal constituencies involving one federal constituency
in the State of Sarawak; and
(d) There are also amendments made to the names of the State
constituencies involving four State constituencies in the State
of Sarawak.

2 [2016] 8 MLJ 384.
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3. The total number of voters in the Electoral Rolls which was
endorsed and gazetted on 30 April 2014 was used for the purpose
of the review of delimitation of the federal and State constituencies
in the State of Sarawak.
4. Detailed particulars of the proposed recommendations for
the State of Sarawak regarding the new federal and State
constituencies and amendments to the existing names of the
federal and State constituencies in the State of Sarawak were
specified in the First Schedule.
5. Detailed particulars of the proposed recommendations regarding
the overall federal and State constituencies in the State of Sarawak
are specified in the Second Schedule.
6. A copy of the proposed recommendations together with the draft
Constituencies Plan for the State of Sarawak could be inspected
from 5 January 2015 until 4 February 2015 during normal office
hours at the places specified in the Third Schedule.
[27] The First Schedule published the federal and state constituencies
and amendments to the existing names of the federal and state
constituencies in the State of Sarawak.
[28] The Second Schedule published the federal constituency, state
constituency and number of electors.
[29] In addition, the EC also published a booklet displayed at the EC’s
office entitled “Syor-Syor yang dicadangkan bagi Bahagian-Bahagian Pilihan
Raya Persekutuan dan Negeri di dalam Negeri Sarawak Sebagaimana yang
telah Dikaji Semula oleh Suruhanjaya Pilihan Raya dalam Tahun 2014” (the
“Syor-Syor”), which showed the composition of the polling district
for each state constituency and their corresponding number of voters.
Furthermore, the EC also put up maps at specified places showing
the proposed boundaries of all the state constituencies in the State of
Sarawak (“the Draft Constituency Plan”).
[30] According to the applicants, there was insufficient information in
the Notice (First and Second Schedules), the “Syor-Syor” and the Draft
Constituency Plan on the effect of the proposed recommendations and
they filed the application for leave for judicial review seeking, inter
alia, a declaration that there was a serious and considerable lacking in
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the detailed particulars of the proposed recommendations disclosed
and specified in the Schedules.
[31] The applicants contended that there was nothing in the detailed
particulars of the proposed recommendations to reflect that the EC
had considered and taken into account the principles as specified
in section 2 of the Thirteenth Schedule to the Federal Constitution.
Particulars such as the Endorsed Electoral Rolls was only available in
compact disc form on payment of RM4,531.20, proposed boundary map
of the new polling districts, complete list of polling districts affected by
the proposed recommendations, disclosure of electoral size and the land
mass of the new constituencies in view of suspected gerrymandering
in the proposed new federal constituency and discrepancies of 118
polling districts as shown in the Draft Constituency Plan.
[32] The EC contended that the Notice which stated “the effect of their
proposed recommendation, and that a copy of their recommendation
is open for inspection at a specified place within the constituency”
was the verbatim of section 4(a) of Part II of the Thirteenth Schedule
to the Federal Constitution. Likewise, the Notice which stated that
representations with respect to the proposed recommendations may
be made to the EC within one month after the publication of such
notice was also the verbatim of section 4(b) of Part II of the Thirteenth
Schedule to the Federal Constitution. It was contended that the effect
of the Notice had resulted in sixty-four representations objecting to
the proposed recommendations received by the EC, and the grounds
of objection to the proposed recommendations were clearly stated in
these representations.
[33] In the Federal Court case of Dato’ Menteri Othman bin Baginda
& Anor v Dato’ Ombi Syed Alwi bin Syed Idrus,3 it was held that a
constitution is a living piece of legislation and therefore a constitutional
interpretation must be construed broadly and not in a pedantic way. In
Dato’ Seri Ir Hj Mohammad Nizar bin Jamaluddin v Dato’ Seri Dr Zambry
bin Abdul Kadir (Attorney General, intervener),4 the Federal Court held
that the Federal Constitution must be considered as a whole, that all
the provisions bearing upon a particular subject must be considered
as a whole so as to effectuate the great purpose of the instrument.
3 [1981] 1 MLJ 29.
4 [2010] 2 AMR 105; [2010] 2 MLJ 285.
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Guided by the above high authorities on the principles of constitutional
interpretation, the High Court in the See Chee How case interpreted the
word “effect” in section 4 of the Thirteenth Schedule to the Federal
Constitution by considering Articles 113, 114, 116, 117 which centred
on the constitutional right to vote and the duties of the EC, and held
that the intention of the drafter of the Federal Constitution in the
publication of the section 4 notice is to enable the public who are
affected by the proposed recommendations to make representations
to the EC and to be heard in local inquiries as provided under section
5(1) and (b) of the Thirteenth Schedule to the Federal Constitution. In
order for this constitutional right to be exercised effectively in a local
inquiry, section 4(1) of the Thirteenth Schedule must be complied with
not just in verbatim. It must disclose detailed particulars to show the
effect of the proposed recommendations that would enable the public
to know whether they are adversely affected and have locus standi to
make representations.
[34] Noting the time consuming process involved in looking for ninetynine other affected voters to make a representation under section 5(b)
of the Thirteenth Schedule, the High Court observed:
[98] Few would gainsay that it is time consuming to look for the
other 99 affected voters whose names are in the current electoral
rolls of the constituency in question. Firstly, it is essential to get hold
of a copy of electoral rolls (which, according to the first applicant’s
unchallenged averment in para 34.2 of Enclosure 3, is not free of
charge). After getting hold of a copy of the electoral roll, he has to
single out all polling districts allocated for his constituency to have
an idea who are his fellow constituents and to look for and get 99
others to constitute a body to submit a representation.
[99] Any unnecessary obstacles in getting to know the effect of
the proposed recommendation may cause delay in organising 100
people to submit representation which could not be submitted
within the stipulated one month period. As a result the right to make
representation and to be heard in the local inquiry would be made
ineffective and illusory.
…
[101] … Without disclosure of such detailed particulars, the voters of
the constituencies would not be able to know if any polling district
boundary have been changed and in what manner; how many of the
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polling districts have been moved between the state constituencies
and how many state constituencies have been moved between the
parliamentary constituencies, which constituency they are placed
with, who are they sharing the constituency with and whether the
principles in s. 2 of the Thirteenth Schedule are complied with.

[35] The High Court therefore ruled that the following details were
missing and ought to be contained in the proposed recommendations,
in compliance with section 4(a):
(a) the proposed electoral roll;
(b) the exhaustive list of changes to the parliamentary and state
constituencies;
(c) the polling station district on the map;
(d) the administrative, physical and infrastructural boundaries on
the map;
(e) the electoral size; and
(f) the land mass of the proposed constituencies.
[36] The High Court had considered that if, for any reason, the
detailed particulars could not be published due to sheer size, then
such information should be readily made available, free of charge,
for inspection at the specified places.
[37] In the premise, the High Court ruled that the Notice had
not complied with the section 4(a) requirement and was null and
void, and ordered the EC to republish the Notice of its proposed
recommendations in full compliance with the Thirteenth Schedule.
[38] On appeal, the Court of Appeal in Pengerusi Suruhanjaya Pilihan
Raya Malaysia (Election Commission of Malaysia) v See Chee How & Anor5
(“See Chee How”) reversed the decision of the High Court, holding
that the meaning of the word “effect” in section 4(a) of the Thirteenth
Schedule had been stretched beyond permissible limits. The word
“effect” must be given its popular and ordinary meaning as the word
is plain and unambiguous. “It means what it says, that is, to state
the effect or consequence of the proposed recommendations. It does
5 [2015] 6 AMR 837; [2016] 3 MLJ 365.
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not mean to state the adverse effect or adverse consequence of the
recommendation. To give such construction would be to read words
into the section which are not there.”
[39] The Court of Appeal further held that there was no requirement
that a person wishing to object to the proposed recommendations
under section 5 of the Thirteenth Schedule must know that he was
adversely affected before he can make the representation.
[40] The Court of Appeal also held that the High Court’s construction
of section 4(a) of the Thirteenth Schedule would render meaningless
and superfluous the enquiry procedure prescribed by section 5(b) of
the Thirteenth Schedule. Registered voters who wished to object to the
proposed recommendations could then short circuit the constitutional
process by going directly to the court for relief instead of going through
the process under section 5(b) on the pretext that the particulars in
the First and Second Schedules were not detailed enough to their
liking. Further, having regard to the legislative scheme of Part II of
the Thirteenth Schedule, it was clear that the purpose behind the
requirement to publish the notice under section 4(a) was merely to
kick start the process of public consultation between the EC and the
registered voters. Thus, the publication of the notice was only the
beginning process leading to the consultation process when an enquiry
would be held under section 5(b) of the Thirteenth Schedule to thrash
out any objection to the proposed recommendations.
[41] The Court of Appeal also observed that despite the respondents’
complaint that the Notice did not give the Sarawak voters sufficient
information or opportunity to know the adverse effect of the EC’s
proposed recommendations, the Notice had attracted sixty-four
representatives objecting to the proposed recommendations.
This in itself was sufficient proof that the Notice had achieved its
intended objective, which was to inform the voting public that there
would be changes to the state constituencies due to the proposed
recommendations and that they had a right to object to the changes by
making representations under section 5(b) of the Thirteenth Schedule.
[42] The applicants in See Chee How sought leave of the Federal Court
to appeal against the decision by the Court of Appeal which declared
valid the EC’s section 4 notice. The Federal Court dismissed the
leave application on the ground that the matter was academic as the
report had been submitted to the Prime Minister, it was the House of
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Representatives that is conferred with exclusive jurisdiction to make
the decision on the delimitation exercise.
[43] Subsequent to See Chee How, the EC carried out the delimitation
review of federal and state constituencies in Peninsular Malaysia.
Arising from the section 4 notices published by the EC of the proposed
recommendations on its review of the federal and state constituencies
in Peninsular Malaysia, an unprecedented number of applications for
leave for judicial review were filed and none of them had succeeded
either at the leave stage or after the substantive hearing.
[44] In Maria Chin bt Abdullah v Suruhanjaya Pilihan Raya6 (“Maria
Chin”), the EC on September 15, 2016 published the section 4 notice
pertaining to the proposed recommendations for federal and state
constituencies in the States of Malaya as reviewed by it in 2016.
However, the notice did not provide details regarding the land mass
of a proposed constituency. The applicant submitted that the notice
was deficient and as a consequence of this omission, it deprived the
applicant of the opportunity to make competent and effective objection
to the proposed recommendation by the EC. The applicant filed the
action for leave of judicial review and applied for certiorari to quash
the notice and mandamus to compel the EC to provide the land mass
particulars to the applicant.
[45] The High Court in Maria Chin acknowledged that the applicant
had locus standi to make the application considering that the matter
for which review was sought affected her constitutionally guaranteed
right to vote. However, the High Court held that since the Court of
Appeal had ruled in See Chee How that the inclusion of the details of
the land mass in the section 4 notice of the proposed constituency
was not necessary, the applicant did not have an arguable case for the
court to allow the case to be heard in a substantive hearing.
[46] In Haris Fatillah bin Mohd Ibrahim v Suruhanjaya Pilihan Raya
Malaysia7 (“Haris Fatillah”), the appellant filed an originating summons
against the EC (the respondent) seeking to obtain relevant information
pertaining to the delimitation exercise to be carried out by the EC
pursuant to the notice to be issued under section 4 of the Thirteenth
Schedule to the Federal Constitution.
6 [2017] 7 MLJ 133.
7 [2017] 3 MLJ 543.
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[47] The High Court in Haris Fatillah dismissed the appellant’s
application on the ground that the appellant had no locus standi
as the originating summons was neither an action commenced as
representative action nor a public interest litigation; the applicant who
merely identified himself as a registered voter of Petaling Jaya Selatan
Parliamentary Constituency and Bukit Gasing State Constituency had
failed to identify a controversy between himself and the EC or that
his constitutional right had been infringed.
[48] The High Court in Haris Fatillah proceeded to hold that the EC
in undertaking a review under Article 113 of the Federal Constitution
was required to comply with the procedure for the delimitation of
constituencies provided in section 4 of the Thirteenth Schedule to the
Federal Constitution; what the appellant was asking the court to declare
was something beyond the scope of duty and/or responsibilities of the
EC under the Federal Constitution and/or compelling the EC to perform
a duty or function not provided by the Federal Constitution. It went
on to say that whatever relevant information that the applicant would
require to enable him to exercise his rights to make representation
could be viewed in the proposed recommendations which would be
made available once the same is open for inspection at the designated
location. The Federal Constitution does not require the particulars to be
inserted in the notice or the relevant information to be supplied to the
applicant beforehand. Further, pursuant to section 5 of the Thirteenth
Schedule, the proper forum to raise any complaints, shortcomings,
including adequacies and sufficiency of the particulars concerning a
recommendation altering a constituency, is at a local enquiry held upon
representations objecting to such alteration made by the respondent.
The court is not the proper forum.
[49] On appeal, the Court of Appeal in Haris Fatillah dismissed the
applicant’s appeal and affirmed the High Court’s rationale and decision.
[50] In Peguam Negara Malaysia v Chan Tsu Chong & Ors8 (“Chan Tsu
Chong”), the EC who was tasked to review the division of the States
of Malaya into federal and state constituencies had published the
section 4 notice and invited representation and/or objection in relation
to the proposed recommendations. After the local inquiries were
conducted and a revision of the proposed recommendations, the EC
8 [2018] 1 AMR 109; [2018] 1 MLJ 409.
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published another notice. The applicant filed an objection against the
proposed recommendations and further applied for leave to commence
judicial review. In the same application the applicant also sought a
stay of any local enquiry conducted by the EC pursuant to section 5
of the Thirteenth Schedule. According to the applicant, in conducting
the delimitation exercise, the EC contravened the constitutional
principles in the Federal Constitution. The grounds which supported
the application for leave were as follows:
(a) that the proposed recommendations violated section 2(c) and
(d) of the Thirteenth Schedule to the Federal Constitution;
(b) that the first respondent [EC] had not used the current electoral
roll as required by section 3 of the Thirteenth Schedule;
(c) the electoral roll used is defective as there are no addresses
corresponding to the electors’ name for 44,190 electors in the
State of Malacca; and
(d) that the notice dated 8 March 2017 and the proposed
recommendation are unlawful for non-compliance with
Article 113(6) of the Federal Constitution.
[51] The High Court in Chan Tsu Chong held that the action of the EC
was amenable to judicial review and granted leave as prayed. The
High Court also granted a stay order as sought by the applicant. The
High Court reasoned:
(a) the issues raised by the applicants were in respect of vital
constitutional questions. Subsections 2(c) and (d) of the Thirteenth
Schedule form part of the basic constitutional principles of a
representative government. The EC is not competent to rule on
any constitutional challenges or allegations of non-conformity
with constitutional principles. Any constitutional challenges or
allegations of non-conformity must be decided by the courts;
(b) even though the final decision on the delimitation is a matter
for the House of Representatives, the courts have supervisory
function of ensuring that there is procedural conformity;
(c) at the leave stage, the court need not consider the merits but need
only be satisfied that the applicants have an arguable case; and
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(d) the issue raised by the applicants is not the correctness of
the electoral roll or a review of the rolls but as to how the EC
could have done the delimitation exercise in accordance with
constitutional principles when it did not possess the addresses
of those electors.
[52] On appeal, the Court of Appeal adopted and applied its previous
decision in See Chee How and held that:
(i) judicial review by the courts in matters pertaining to the
delimitation exercise would be an encroachment of a function
constitutionally mandated by the Federal Constitution. The
delimitation exercise is a process which will be ultimately decided
by the House of Representatives;
(ii) the EC’s findings and proposed recommendations are not binding
nor have any legal effect as the proper authority for deciding on
the delimitation of constituencies is the House of Representatives.
Therefore, the High Court erred in granting leave;
(iii) when the delimitation exercise was commenced, the current
electoral roll would be the 2015 Principal Electoral Roll as it was
published in the Gazette on 13 May 2016. The first notice was
published on 15 September 2016. The supplementary electoral
roll for the first quarter of 2016 was published in the Gazette on
19 July 2016 after the first notice. No arguable case had been made
out by the applicants for the matter to be further investigated at
the substantive stage;
(iv) the EC in this delimitation exercise had used the electoral roll
which was certified and gazetted. The law was explicit that
once the electoral roll had been certified and gazetted, it shall
be deemed final and could not be questioned by any court; and
(v) Article 113(6) of the Federal Constitution envisaged that the
delimitation exercise must be undertaken as a single unit of
review. It was expressly defined that “unit of review” shall mean,
for federal constituencies, the area under review and, for state
constituencies, the state. In this case, the EC had proceeded to
carry out its constitutional function and issued the second notice
for all affected constituencies except for the State of Selangor
which could not be included because of the stay order granted
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by the High Court. The EC should not be hampered in any
manner in carrying out its constitutional function because of
the intervening act to stay the exercise in the State of Selangor.
The EC was constitutionally bound to proceed with all the local
enquiries in order to discharge its constitutional duty.
[53] In M Kula Segaran dan satu lagi lwn Suruhanjaya Pilihan Raya Malaysia
dan lain-lain,9 the EC had gazetted the notice titled “Notis Syor-Syor
Yang Dicadangkan Bagi Bahagian-Bahagian Pilihanraya Persekutuan dan
Negeri Dalam Negeri-Negeri Tanah Melayu Sebagaimana Yang Telah Dikaji
Semula oleh Suruhanjaya Pilihan Raya Dalam Tahun 2016”. Subsequently,
the EC submitted “Syor-Syor Yang Dicadangkan untuk Bahagian-Bahagian
Persekutuan untuk Negeri Perak Yang Dikaji Semula oleh Suruhanjaya
Pilihanraya Pada 2016” (“the Proposed Recommendations”) online on
the website of the EC. The first appellant with one hundred seventy-five
other voters had formed a group and submitted their representations
to the EC by virtue of section 5(b) of the Thirteenth Schedule to the
Federal Constitution to oppose the Proposed Recommendations of
the EC and the second appellant with one hundred thirty-two other
voters had taken the same action. The EC consequently held a domestic
inquiry to hear the representations from both groups. Subsequently,
the EC issued a second notice which contained changes to the Proposed
Recommendations. The second notice was published on the website
of the EC and also could be seen in several places where the notice
was posted. The appellants were dissatisfied with the result of their
representations. The objection raised by the first appellant against
the second notice was that: (a) the EC had failed to explain the
effects and causes of the Proposed Recommendations in the second
notice; and (b) the EC had failed to explain why the delimitation
recommended in the review of the re-delimitation was inconsistent
with section 2 of the Thirteenth Schedule to the Federal Constitution.
The appellants raised two main issues to challenge the decision of the
trial judge in dismissing the appellants’ application, i.e. (i) whether
the appellants succeeded in establishing a basis for an arguable case;
and (ii) the EC was alleged to have failed to provide an explanation
on matters raised in the representation of the appellants.
[54] In dismissing the appellants’ appeals, the Court of Appeal
essentially applied its own prior decision in Chan Tsu Chong and
held that:
9 [2018] 4 MLJ 111.
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(i) the challenge by way of judicial review proceedings was
premature;
(ii) the Notices and Proposed Recommendations by the EC were
not binding and had no legal implications and in that sense
those proposals did not “adversely affect” the appellants’
constitutional rights;
(iii) the EC’s recommendations were not subject to judicial review
as no “decision” was made by the EC; and
(iv) the EC had replied to the various complaints and objections
raised by the applicants-plaintiffs.
[55] In Suruhanjaya Pilihan Raya & Ors v Kerajaan Negeri Selangor10 on
October 19, 2016, the Selangor Government, represented by its Menteri
Besar, filed an application for a judicial review to impugn: (a) the notice
published by the EC pursuant to section 4 of the Thirteenth Schedule
to the Federal Constitution; (b) the EC’s proposed recommendations
formulated in the process of carrying out a delimitation exercise under
clause (2) of Article 113 of the Federal Constitution which included
the draft constituency; and (c) the electoral roll used to formulate the
proposed recommendations, on the ground that the EC had acted
unconstitutionally, unreasonably and irrationally against Article 113(2)
of the Federal Constitution. The High Court dismissed the Selangor
Government’s application but upon oral application by the respondent
and being satisfied with the existence of special circumstances, granted
a stay pending appeal.
[56] The EC appealed against the stay order and in a 2-1 decision, the
Court of Appeal allowed the appeal and held, inter alia:11
[17] … The learned judge, … only takes into account the rights of the
parties to the proceeding in this case. … this is not a case of merely
doing justice between the immediate parties to the proceedings.
There is a wider interest of the democratic process, the doctrine of
separation of powers and the parties that are concerned with the
commission in carrying out its functions. The learned judge, …
granted the stay order completely oblivious to the rights of the other
states and electors in Peninsular Malaysia. … By ordering the stay,
10 [2018] 4 MLJ 350.
11 Ibid, at p 359.
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that really throws a spanner in the entire works of the delimitation
of constituencies machinery.

[57] The reluctance on the part of the court to intervene in delimitation
of constituencies cases on the ground of applicants not having locus
standi or that the matter is non-justiciable as demonstrated in the
cases above, inevitably gives an impression that the EC is above the
law and the EC’s activities are never susceptible to review by court.
It is akin to the EC being given a sacrosanct power to formulate its
proposals for delimitation of constituencies.
[58] The right to vote is a constitutional right conferred by the Federal
Constitution so that the qualified citizens of Malaysia can choose
their representatives in the government. To render meaningful and to
effectuate the principle of “one man, one vote” and equal representation
which is the universal practice in democracy, the Federal Constitution
has laid down certain rules for distribution of seats as set out in
section 2 of the Thirteenth Schedule, stating the basis on which the
EC should formulate recommendations to the Prime Minister who
will then table it at the House of Representatives.
[59] It is accepted that the EC has no executive power. Its function
and duty is limited to making advisory recommendations and the
final decision rests on the House of Representatives, who will decide
either to accept or reject the proposals.
[60] However, when an arguable case has been shown that the EC
in the performance of its duty had somehow departed from the rules
given in the Thirteenth Schedule or the relevant provision in the
Federal Constitution, it is unarguable that “the registered voters, State
Government or local authorities” in the constituencies affected by the
recommendations come within the spectrum covered by the words
“adversely affected” in the Court of Appeal’s case of QSR Brands Bhd
v Suruhanjaya Sekuriti & Anor,12 Malaysian Trade Union Congress & Ors v
Menteri Tenaga, Air dan Komunikasi & Anor13 and Order 53 rule 2(4) of the
Rules of Court 2012. As such, the registered voters, State government
or local authorities have the locus standi to approach the court seeking
for leave for judicial review.

12 [2006] 3 AMR 320; [2006] 3 MLJ 164.
13 [2014] 2 AMR 101; [2014] 3 MLJ 145.
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[61] It is pertinent to note that the Federal Constitution, in entrusting
the duty of delimitation of constituencies to the EC, has made no
provision of appeal to court for anyone who is dissatisfied with those
recommendations. Does it, therefore, mean that the court has no part
to play? Does the only venue of complaint lie in the local inquiry
provided under section 5 of the Thirteenth Schedule? Is the delimitation
of constituencies a constitutional process of Parliament and under the
direct oversight of Parliament, and hence via the doctrine of separation
of power, the court should not interfere?
[62] It is significant to note that courts in foreign jurisdictions
subscribing to the rules of law, all acknowledge the role of the court in
exercising supervisory power over the Executive or other institutions
of government such as the EC.
[63] In the United Kingdom case of R v Boundary Commission
for England, Ex p Foot & Ors,14 the appellants applied for judicial
review by way of orders of injunctions restraining the Boundary
Commission for England from submitting to the Secretary of State
for the Home Department pursuant to the House of Commons
(Redistribution of Seats) Act 1949 as amended, a report containing
the Commission’s recommendations for revised parliamentary
constituency boundaries. The applicants, who were members of
a political party, considered that the Commission had laid undue
emphasis on the requirement in rule 4 of the House of Commons
(Redistribution of Seats) Act 1949 of not crossing local boundaries
and had given insufficient emphasis to the requirement in rule 5
of the same Act achieving equality of numbers in the electorates of
constituencies. The Divisional Court of the Queen’s Bench Division
dismissed the application. The appellants appealed.
[64] The Court of Appeal held:
A long line of cases have established that, if public authorities purport
to make decisions which are not in accordance with the terms of the
powers conferred on them, such decisions can be attacked in the
courts by way of an application for judicial review; and furthermore
that, even if such decisions on the face of them fall within the letter
of their powers, they may be successfully attacked if shown to have
been “unreasonable”.
14 [1983] 1 All ER 1099.
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The situation of the commission differs from that of many other
public authorities in that, even at the very end of their inquiries
and deliberations, they made no final decision: they merely make
a recommendation to the Secretary of State, who, after making any
modifications to their report which he thinks appropriate, has to
pass it on to Parliament for final approval or rejection. This distinctive
nature of the function of the commission might well make the court in the
exercise of its discretion more slow to intervene in regard to their activities
than it would be in relation to those of many other public authorities.
Nevertheless, it has not been suggested before this court, and in our opinion
could not be correctly suggested, that the commission are above the law, in
the sense that their activities are never susceptible to review by the courts.
(Emphasis added)

[65] The Court of Appeal accepted that although there is jurisdiction
to review the decision of the Commission, it cautioned that unless
there was evidence that the Commission had made recommendations
which no reasonable body can make, the court should not intervene.
The court dismissed the appeal as the appellants had failed to satisfy
the court that the Commission was doing other than faithfully obeying
what they were instructed to do, that is, to give the Secretary of State
and Parliament their advice on the proposed constituencies.
[66] In the United States of America case of Reynolds v Sims,15 the
complainants who were voters in several Alabama counties brought a
suit against various officials exercising state election duties, sought a
declaration that the existing state legislative apportionment provisions
were unconstitutional and sought injunctive relief. The Supreme
Court held that a claim asserted under the equal protection clause
challenging the constitutionality of a state’s apportionment of seats
in its legislature, on the ground of debasement of the right to vote
through malapportionment presented a justiciable controversy subject
to adjudication by the Federal Court.
[67] The learned author of the leading textbook Constitutional &
Administrative Law,16 commented on the different attitudes of courts
between a country having an unwritten constitution (i.e. the United
Kingdom), and a country which has provisions on fundamental

15 (1964) 377 US 533.
16 Hilaire Barnett, Constitutional & Administrative Law, 12th edn (Routledge, 2017).
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liberties enshrined in a written constitution (in the sub-chapter (at
page 313) on “Legal Challenges to Boundary Commission Reports”):
The reluctant attitude of the [UK] courts towards controlling the
Boundary Commission’s exercise of power is understandable,
given the politically charged nature of the subject matter. Judicial
inquiry in this matter comes very close to questioning a matter which is
more appropriately dealt with in Parliament, and to thereby infringing the
privileges of Parliament. Nevertheless, such an attitude is thrown into sharp
relief when compared with the position in the United States of America,
where the constitutional guarantee of “the equal protection of the law” has
been utilized to ensure real equality in voting power. (Emphasis added)

[68] In Rediffusion (Hong Kong) Ltd v Attorney-General of Hong Kong17
(“Rediffusion (Hong Kong) Ltd”), the plaintiffs considered that the
proposed modifications and additions to the provisions of the
Copyright Act 1956 were not within the legislative powers of the Hong
Kong legislature under section 32(3) of the said Act. They issued a
writ against (after amendment) the Attorney General of Hong Kong
as representative of the defendant on behalf of the Legislative Council
seeking, inter alia, injunctive relief to restrain the first defendant and
every other member of the Legislative Council of Hong Kong and the
second defendant by themselves, their respective servants or agents
or otherwise however from passing the said Ordinance and from
presenting it to the Governor of Hong Kong for his assent.
[69] The defendants filed an application to set aside the writ on the
ground that the court had no jurisdiction to grant any of the relief
claimed in the writ. The Supreme Court of Hong Kong dismissed the
application on jurisdiction issue. The appeal to the Privy Council was
likewise dismissed. The Privy Council held (per Lord Diplock) that:
The immunity from control by the courts, which is enjoyed by
members of a legislative assembly while exercising their deliberative
functions is founded on necessity. The question of the extent of the
immunity which is necessary raises a conflict of public policy between
desirability of freedom of deliberation in the legislature and the
observance by its members of the rule of law of which the courts are
the guardians. If there will be no remedy when the legislative process is
complete and the unlawful conduct in the course of the legislative process
17 [1970] AC 1136; [1970] 2 WLR 1264.
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will by then have achieved its object, the argument founded on necessity
in their Lordship view leads to the conclusion that there must be a remedy
available in a court of justice before the result has been achieved which was
intended to be prevented by the law from which a legislature which is
not fully sovereign derives its powers. (Emphasis added.)

[70] The reasoning in Rediffusion (Hong Kong) Ltd was followed in
the Court of Appeal of Dominica case of Constituency Boundaries
Commission & Anor v Baron,18 where the respondent applied to the
High Court of Dominica challenging the legality or integrity of the
Boundaries Commission seeking relief under sections 33 and 57 of
Schedule 2 to the Constitution, the principal guiding factor of which
was to make all constituencies contain equal numbers of inhabitants
where reasonably practicable (substantially similar to section 2 of
the Thirteenth Schedule to the Federal Constitution) and seeking to
invoke the supervisory jurisdiction of the court under the common
law preserved by sections 121(11) and 103 of the Constitution. The
court held that “there is (supervisory) jurisdiction in the courts to
enquire into the matter … without this jurisdiction to grant relief before
the resulting act is completed, the citizen intended to be protected would
be deprived of any remedy.” Accordingly, the Court of Appeal held
that the submission on ouster of jurisdiction was without merit and
overruled it.
[71] In the Eastern Caribbean case of Hon Shawn K Richards & Anor
v Constituency Boundaries Commission,19 a challenge was mounted by
way of leave for judicial review of the Boundaries Commission’s
recommendation to change the boundaries on certain constituencies
in St Kitts, which, according to the complainants, was in complete
disregard of the relevant constitutional directives of Schedule 2
to the Constitution which was expected to guide the work of the
Commission and would have the effect of causing the loss of the
electoral support base of some members of Parliament in opposition
to the government.
[72] The respondent contended that the applicants had an adequate
remedy available to them in the forum of the affirmative resolution
process of the National Assembly where they had a right to debate
18 [2001] 1 LRC 25.
19 Claim No SKBHCV 2013/0241 (AD 2013).
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the draft proclamation. The applicants could have chosen to attend
and debate the draft proclamation but decided not to attend.
[73] The court held:
As a general rule, judicial review will not be allowed where there is an
adequate alternative remedy available to the party seeking such a remedy.
In this case the respondents contended that there was an adequate
alternative remedy available to the applicants in the forum of the
affirmative resolution procedure of National Assembly, in that as
members of the Assembly, they were entitled to attend and debate the
draft proclamation and then vote on whether it should be approved
by the Assembly … The court disagrees that this remedy would have
been an adequate alternative remedy. For the alternative remedy to be
adequate, it must be shown to be real and effective. Where the applicants
were contending that the Governing Party were taking steps to fast track
the draft proclamation through the Assembly, it might be unrealistic, if they
were right, to expect the Assembly to disapprove the draft proclamation where
the Governing Party has the majority. In any event, and what is significant
in the court’s determination of this issue, is that there are no express
requirements in the Constitution which requires the Assembly to consider
whether the Report of the Commission had complied with Schedule 2 of the
Constitution. The Assemblies, even in the face of serious non-compliance
on the part of the Commission, could still approve the draft proclamation.
There is no obvious and effective remedy here.
In this case, by virtue of the wide language of the Constitution, it is
clear that the Report of the Commission, the draft proclamation and
the resolution of the Assembly are all equally open to the same mode
of challenge under the court’s power to ensure that they have acted
within the confines of their legislative mandate. There is no separate
avenue to challenge (or appeal) the Commission’s Report as against the acts
of the Prime Minister and the Assembly … In the circumstances of this
case, if the decision of the Commission is declared void and a nullity, the
court is entitled to intervene even where the Prime Minister has laid a draft
proclamation before the National Assembly that has itself approved that draft
proclamation in exercise its parliamentary functions. (Emphasis added.)

[74] In India, the Supreme Court ruled as long ago as in 1978 that its
“Election Commission will have to conform to the existing laws and
rules in exercising its powers and performing its manifold duties for
the conduct of free and fair election.” (Mohinder Singh Gill & Anor v
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The Chief Election Commissioner, New Delhi & Ors.)20
[75] Since the Executive, Parliament and the Judiciary are independent
of each other under the doctrine of separation of powers, at first blush,
the argument that the court should not concern itself with delimitation
of constituency boundaries is no doubt attractive. However, the
courts should be slow to abdicate and divest themselves of their most
important function of being the final arbiter of the right of a citizen
in relation to the powers of the Executive in a democracy. It is for
this reason that the judicial review jurisdiction of the courts exists to
provide a check and balance against unfair or arbitrary action by the
Executive. As the EC is performing an important constitutional role
in the delimitation of division of federal and state constituencies, any
omission or action on the part of the EC in relation to the performance
of their public duty should be justiciable and amenable to judicial
review.
[76] As for the information that is required to be disclosed in the notice/
recommendation in relation to any proposed changes, the United
Kingdom Supreme Court provides general guidance in its recent
decision in R (on the application of Moseley) v Haringey London Borough
Council.21 It was held that the question to be asked in cases concerning
the lawfulness of a consultation exercise is not whether “something went
clearly and radically wrong”, but whether “the demand of fairness, or the
purpose of the statutory duty, have been met by the consultation carried
out”. (Emphasis added.)
[77] Following this new test, Lord Wilson enunciated that “the starting
point is the common law duty of procedural fairness, which would
inform the manner in which consultations should be conducted” and
“what fairness required in a given case is linked to the purpose of
the consultation in question”. Having said that, the Supreme Court
endorsed that a fair consultation must “take place while the proposals
being consulted on are at a formative stage; give sufficient reasons for
any proposal to allow for intelligent consideration and response; allow
adequate time for consideration and response; ensure the product of
the consultation is conscientiously taken into account in finalizing the
proposals”. In the same judgment, both Lord Wilson and Lord Reed
20 AIR 1978 SC 851.
21 [2014] UKSC 56.
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also held that fairness may require that interested persons are consulted
not only upon the preferred option, but also upon arguable yet discarded
alternative options. The Supreme Court concluded that “meaningful
public participation in a particular decision-making process required not
only information about the draft scheme to be provided, but also an outline
of the realistic alternatives, and an indication of the main reasons for the
authority’s adoption of the draft scheme.” (Emphasis added.)
[78] In Browne & Ors v Constituencies Boundaries Commission & Ors,22
the court held that:
The principle that a public body was under an obligation to disclose
information or come to the table with all cards facing upwards had to be
applied in context. It did not mean that all information, including
information which was irrelevant, had to be disclosed. In the
circumstances of the instant case the duty was to consult on the
changes being proposed to existing constituency boundaries. It
would be expected that the Commission would furnish information so as
to: (a) show or depict the proposed boundary changes and (b) to explain or
justify why the proposed changes would meet objective of achieving nearly
equal numbers of inhabitants taking into account voter parity. (Emphasis
added.)

[79] The right conferred upon the voters to raise objection on the
proposed recommendations on the review of electoral constituency
boundaries in a local inquiry is, as acknowledged by the Court of
Appeal in See Chee How, a fundamental constitutional right of every
voter. This right underpins the constitutional right to vote and the
right to equal representation in the government. Combined that with
the fact that the Federal Constitution provides no provision to appeal
to those who are dissatisfied with the proposed recommendations,
the minimum requirement expected of the EC as the guardian of
free and fair election is to furnish the detailed particulars of their
proposed recommendations so as to show and depict the proposed
boundary changes and to explain or justify that the proposed changes
would meet the objective of the rules laid down in section 2 of the
Thirteenth Schedule, without which the voters’ participation of the
EC’s formulation of the proposed recommendations would become
a perfunctory exercise without meaning and rendered illusory.

22 [2014] 5 LRC 385.

Enforcement of Liquidated Damages –
A Legal Conundrum Resolved?
by
Justice Dato’ Lim Chong Fong*

Introduction
[1] Contractual relationships are never dispute free. It is therefore
prudent and normal for parties to provide in the contract for an agreed
sum of compensation in the event of breach of obligation arising
from the contract. The rationale for so doing is simply to avoid the
burdensome task of proving damages suffered in the usual way. This
agreed sum can be couched in various ways; the most common being
a deposit1 or liquidated damages.2
Section 75 of the Contracts Act 1950 (Act 136)
[2] The Malaysian Contracts Act 1950 (“the Act”) which has been said
to be the codification of the English common law of contract is divided
into nine definitive headings.3 That notwithstanding, the Act is in fact
the Indian Contract Act 1872 in substance with minor modifications
which were extended to the then colonial Federated Malay States
and later applied to the whole of Malaysia in 1974 pursuant to the
Revision of Laws Act 1968.
[3] The applicable provision in the Act in respect of enforcement of
deposits and liquidated damages is section 75 which reads:
75. Compensation for breach of contract where penalty stipulated for
		When a contract has been broken, if a sum is named in the
contract as the amount to be paid in case of such breach, or if
* Judge of the High Court of Malaya.
1 For e.g. see cll 1 and 3 of the agreement in Jagatheesan v Linggi Plantations Ltd
[1967] 1 MLJ 177.
2 For e.g. see cl 26 of the Sale and Purchase Agreement (Land and Building)
(Schedule G) to the Housing Development (Control and Licensing) Regulations
1989 and cl 40 of the JKR Form of Contract, 2nd edn ( 2011).
3 Ooi Boon Leong & Ors v Citibank NA [1984] 1 MLJ 222, PC.
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the contract contains any other stipulation by way of penalty,
the party complaining of the breach is entitled, whether or not
actual damage or loss is proved to have been caused thereby, to
receive from the party who has broken the contract reasonable
compensation not exceeding the amount so named or, as the case
may be, the penalty stipulated for.
		
Explanation – A stipulation for increased interest from the date of
default may be a stipulation by way of penalty.
		
Exception – When any person enters into any bail-bond,
recognizance, or other instrument of the same nature, or, under
the provisions of any law, or under the orders of the Federal
Government or the Government of any State, gives any bond for
the performance of any public duty or act in which the public are
interested, he shall be liable, upon breach of the condition of any
such instrument, to pay the whole sum mentioned therein.
		
Explanation – A person who enters into a contract with Government
does not necessarily thereby undertake any public duty, or promise
to do an act in which the public are interested.
		

ILLUSTRATIONS

(a) A contracts with B to pay B RM1,000, if he fails to pay B RM500
on a given day. A fails to pay B RM500 on that day, B is
entitled to recover from A such compensation, not exceeding
RM1,000, as the court considers reasonable.
(b) A contracts with B that, if A practises as a surgeon within
Calcutta, he will pay B RM5,000. A practises as a surgeon in
Calcutta. B is entitled to such compensation, not exceeding
RM5,000, as the court considers reasonable.
(c) A gives a recognizance binding him in a penalty of RM500 to
appear in court on a certain day. He forfeits his recognizance.
He is liable to pay the whole penalty.
(d) A gives B a bond for the repayment of RM1,000 with interest
at 12 per cent at the end of six months, with a stipulation
that, in case of default, interest shall be payable at the rate of
75 per cent from the date of default. This is a stipulation by
way of penalty, and B is only entitled to recover from A such
compensation as the court considers reasonable.
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(e) A who owes money to B, a moneylender, undertakes to repay
him by delivering to him 10 gantangs of grain on a certain
date, and stipulates that, in the event of his not delivering the
stipulated amount by the stipulated date, he shall be liable to
deliver 20 gantangs. This is a stipulation by way of penalty,
and B is only entitled to reasonable compensation in case of
breach.
(f) A undertakes to repay B a loan of RM1,000 by five equal
monthly instalments, with a stipulation that, in default of
payment of any instalment, the whole shall become due. This
stipulation is not by way of penalty, and the contract may be
enforced according to its terms.
(g) A borrows RM100 from B and gives him a bond for RM200
payable by five yearly instalments of RM40, with a stipulation
that, in default of payment of any instalment, the whole shall
become due. This is a stipulation by way of penalty.

English common law on penalties and liquidated damages
[4] The seminal English case on the modern law4 relating to
contractual penalties/liquidated damages is that of the House of Lords
in Dunlop Pneumatic Type Co Ltd v New Garage & Motor Co Ltd.5 Lord
Dunedin held therein:
1. Though the parties to a contract who use the words “penalty” or
“liquidated damages” may prima facie be supposed to mean what
they say, yet the expression used is not conclusive. The Court must
find out whether the payment stipulated is in truth a penalty or
liquidated damages. This doctrine may be said to be found passim
in nearly every case;
2. The essence of a penalty is a payment of money stipulated as in
terrorem of the offending party; the essence of liquidated damages
is a genuine covenanted pre-estimate of damage (Clydebank
Engineering and Shipbuilding Co v Don Jose Ramos Yzquierdo y
Castaneda);
4 The ancient origins were based on equitable rules adopted by the common law
as explained in the article “The penal bond with conditional defeasance” (1966)
82 LQR 392 at 418–419.
5 [1915] AC 79, HL.

July [2019] JMJ

Enforcement of Liquidated Damages – A Legal Conundrum Resolved?

75

3. The question whether a sum stipulated is penalty or liquidated
damages is a question of construction to be decided upon the
terms and inherent circumstances of each particular contract,
judged of as at the time of the making of the contract, not as at the
time of the breach (Public Works Commissioner v Hills and Webster
v Bosanquet);
4. To assist this task of construction various tests have been suggested,
which if applicable to the case under consideration may prove
helpful, or even conclusive. Such are:
(a) It will be held to be penalty if the sum stipulated for is
extravagant and unconscionable in amount in comparison
with the greatest loss that could conceivably be proved to
have followed from the breach. (Illustration given by Lord
Halsbury in Clydebank’s case.);
(b) It will be held to be a penalty if the breach consists only in
not paying a sum of money, and the sum stipulated is a sum
greater than the sum which ought to have been paid (Kemble
v Farren). This though one of the most ancient instances is truly
a corollary to the last test. Whether it had its historical origin
in the doctrine of the common law that when A. promised to
pay B. a sum of money on a certain day and did not do so,
B. could only recover the sum with, in certain cases, interest,
but could never recover further damages for non-timeous
payment, or whether it was a survival of the time when equity
reformed unconscionable bargains merely because they were
unconscionable, – a subject which much exercised Jessel MR
in Wallis v Smith – is probably more interesting than material;
(c) There is a presumption (but no more) that it is penalty when
“a single lump sum is made payable by way of compensation,
on the occurrence of one or more or all of several events,
some of which may occasion serious and others but trifling
damage” (Lord Watson in Lord Elphinstone v Monkland Iron
and Coal Co.).
		 On the other hand:
(d) It is no obstacle to the sum stipulated being a genuine preestimate of damage, that the consequences of the breach are
such as to make precise pre-estimation almost an impossibility.
On the contrary, that is just the situation when it is probable
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that pre-estimated damage was the true bargain between the
parties (Clydebank’s case, Lord Halsbury; Webster v Bosanquet,
Lord Mersey).

[5]

This may be summarised as follows:

(a) It will be held to be a penalty if the sum stipulated for is extravagant
and unconscionable in amount in comparison with the greatest
loss that could conceivably be proved to have followed from
the breach. The essence of a penalty is a payment of money
stipulated as in terrorem of the offending party whilst the essence
of liquidated damages is a genuine covenanted pre-estimate of
damage;
(b) Though the parties to a contract who use the words penalty or
liquidated damages may prima facie be supposed to mean what
they say, yet the expression used is not conclusive;
(c) The question whether a sum stipulated is a penalty or liquidated
damages is a question of construction to be decided upon the
terms and inherent circumstances of each particular contract,
judged of as at the time of the making of the contract, not as at
the time of the breach; and
(d) It is no obstacle to the sum stipulated being a genuine pre-estimate
of damage that the consequences of the breach are such as to
make precise pre-estimation almost an impossibility.
[6] Traditionally, it was common for the party resisting the imposition
and recovery of the contractual provision of deposit/liquidated
damages by the other party to challenge that the provision was a
penalty. If the provision was found by the court as a penalty, that
party seeking recovery must instead prove its actual loss or damage
suffered as compensation of the breach committed by the other party.6
[7] After a century, the English common law on penalties/liquidated
damages was revisited by the Supreme Court in Cavendish Square
Holding BV v Talal El Makdessi; ParkingEye Ltd v Beavis7 (“Cavendish
Square Holding”). Lord Neuberger held therein:
6 Peak Construction (Liverpool) Ltd v McKinney Foundations Ltd (1970) 1 BLR 111;
(1970) 69 LGR 1, CA.
7 [2015] All ER (D) 47 (Nov); [2015] UKSC 67; [2016] 2 All ER 519.
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[31] In our opinion, the law relating to penalties has become the
prisoner of artificial categorisation, itself the result of unsatisfactory
distinctions: between a penalty and genuine pre-estimate of loss,
and between a genuine pre-estimate of loss and a deterrent. These
distinctions originate in an over-literal reading of Lord Dunedin’s
four tests and a tendency to treat them as almost immutable rules of
general application which exhaust the field. In Legione v Hateley (1983)
152 CLR 406, 445, Mason and Deane JJ defined a penalty as follows:
“ A penalty, as its name suggests, is in the nature of a punishment
for non-observance of a contractual stipulation; it consists of the
imposition of an additional or different liability upon breach of
the contractual stipulation … .”
All definition is treacherous as applied to such a protean concept.
This one can fairly be said to be too wide in the sense that it appears
to be apt to cover many provisions which would not be penalties
(for example most, if not all, forfeiture clauses). However, in so far
as it refers to “punishment” and “an additional or different liability”
as opposed to “in terrorem” and “genuine pre-estimate of loss”,
this definition seems to us to get closer to the concept of a penalty
than any other definition we have seen. The real question when a
contractual provision is challenged as a penalty is whether it is penal,
not whether it is a pre-estimate of loss. These are not natural opposites
or mutually exclusive categories. A damages clause may be neither
or both. The fact that the clause is not a pre-estimate of loss does not
therefore, at any rate without more, mean that it is penal. To describe
it as a deterrent (or, to use the Latin equivalent, in terrorem) does
not add anything. A deterrent provision in a contract is simply one
species of provision designed to influence the conduct of the party
potentially affected. It is no different in this respect from a contractual
inducement. Neither is it inherently penal or contrary to the policy
of the law. The question whether it is enforceable should depend on
whether the means by which the contracting party’s conduct is to be
influenced are “unconscionable” or (which will usually amount to
the same thing) “extravagant” by reference to some norm.
[32] The true test is whether the impugned provision is a secondary
obligation which imposes a detriment on the contract-breaker out of
all proportion to any legitimate interest of the innocent party in the
enforcement of the primary obligation. The innocent party can have
no proper interest in simply punishing the defaulter. His interest is
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in performance or in some appropriate alternative to performance.
In the case of a straightforward damages clause, that interest will
rarely extend beyond compensation for the breach, and we therefore
expect that Lord Dunedin’s four tests would usually be perfectly
adequate to determine its validity. But compensation is not necessarily
the only legitimate interest that the innocent party may have in the
performance of the defaulter’s primary obligations.
…
[35] But for all that, the circumstances in which the contract was made
are not entirely irrelevant. In a negotiated contract between properly
advised parties of comparable bargaining power, the strong initial
presumption must be that the parties themselves are the best judges
of what is legitimate in a provision dealing with the consequences
of breach. In that connection, it is worth noting that in Philips Hong
Kong at pp 57-59, Lord Woolf specifically referred to the possibility
of taking into account the fact that “one of the parties to the contract
is able to dominate the other as to the choice of the terms of a
contract” when deciding whether a damages clause was a penalty.
In doing so, he reflected the view expressed by Mason and Wilson JJ
in AMEV-UDC at p 194 that the courts were thereby able to “strike a
balance between the competing interests of freedom of contract and
protection of weak contracting parties” (citing Atiyah, The Rise and
Fall of Freedom of Contract (1979), Ch 22). However, Lord Woolf was
rightly at pains to point out that this did not mean that the courts
could thereby adopt “some broader discretionary approach”. The
notion that the bargaining position of the parties may be relevant is
also supported by Lord Browne-Wilkinson giving the judgment of
the Privy Council in Workers Bank. At p 580, he rejected the notion
that “the test of reasonableness [could] depend upon the practice of
one class of vendor, which exercises considerable financial muscle”
as it would allow such people “to evade the law against penalties
by adopting practices of their own”. In his judgment, he decided
that, in contracts for sale of land, a clause providing for a forfeitable
deposit of 10% of the purchase price was valid, although it was an
anomalous exception to the penalty rule. However, he held that
the clause providing for a forfeitable 25% deposit in that case was
invalid because “in Jamaica, the customary deposit has been 10%”
and “[a] vendor who seeks to obtain a larger amount by way of
forfeitable deposit must show special circumstances which justify
such a deposit”, which the appellant vendor in that case failed to do.

July [2019] JMJ

Enforcement of Liquidated Damages – A Legal Conundrum Resolved?

79

[8] The present English common law on penalties/liquidated damages
may thus be summarised as follows:
(a) It is basically a restatement of the four tests enunciated by Lord
Dunedin but has been made clear that the tests are neither
exhaustive nor immutable rules of general application;
(b) It arises as a secondary obligation in consequence of a breach of
a primary obligation of the contract;
(c) It is a matter of construction of a penalty/liquidated damages
contractual provision whether the predominant objective is
to deter a party from breaking the contract or compensate the
innocent party of the breach. This may be inferred by a comparison
of the sum payable upon breach as provided against the loss that
might be suffered if the breach is eventuated. This is not limited
to contractual provisions providing for compensation in money.
The legitimate interests of the parties and proportionality are the
paramount considerations; and
(d) The circumstances in which the contract was made are relevant
and the parties are presumed to be the best judges of the provision
that deals with the consequences of breach.
Section 74 of the Indian Contract Act 1872
[9] This provision of the Indian Contract Act 1872 on penalties/
liquidated damages is in pari materia with section 75 of the Act. In the
seminal Indian Privy Council case of Bhai Panna Singh & Ors v Firm
Bhai Arjun Singh – Bhajan Singh – Surjan Singh & Anor8 on section 74,
Lord Atkin briefly held:
The effect of the Indian Contract Act of 1872, s 74, is to disentitle the
plaintiffs to recover simpliciter the sum of Rs 10,000 whether penalty
or liquidated damages. The plaintiffs must prove the damages they
have suffered.

[10] Subsequently in the Indian Supreme Court case of Fateh Chand
v Balkishan Dass9 (“Fateh Chand”), Shah J held:
Section 74 declares the law as to liability upon breach of contract
where compensation is by agreement of the parties predetermined,
8 AIR 1929 PC 179; (1929) 2 MLJ 323, PC at 330.
9 AIR 1963 SC 1405.
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or where there is a stipulation by way of penalty. But the application
of the enactment is not restricted to cases where the aggrieved party
claims relief’ as a plaintiff. The section does not confer a special benefit
upon any party; it merely declares the law that notwithstanding
any term in the contract predetermining damages or providing for
forfeiture of any property by way of penalty, the court will award to
the party aggrieved only reasonable compensation not exceeding the
amount named or penalty stipulated. The jurisdiction of the court, is
not determined by the accidental circumstance of the party in default
being a plaintiff or a defendant in a suit. Use of the expression “to
receive from the party who has broken the contract” does not predicate
that the jurisdiction of the court to adjust amounts which have been
paid by the party in default cannot be exercised in dealing with
the claim of the party complaining of breach of contract. The court
has to adjudge in every case reasonable compensation to which the
plaintiff is entitled from the defendant on breach of the contract. Such
compensation has to be ascertained having regard to the conditions
existing on the date of the breach.

[11] However after almost 40 years later, Shah J held as follows in the
Indian Supreme Court case of Oil & Natural Gas Corp Ltd v Saw Pipes
Ltd10 (“Oil & Natural Gas Corp Ltd”):
From the aforesaid Sections (ss.73 and 74), it can be held that when
a contract has been broken, the party who suffers by such breach is
entitled to receive compensation for any loss which naturally arise in
the usual course of things from such breach. These sections further
contemplate that if parties knew when they made the contract that
a particular loss is likely to result from such breach, they can agree
for payment of such compensation. In such a case, there may not be
any necessity of leading evidence for proving damages, unless the
Court arrives at the conclusion that no loss is likely to occur because
of such breach. Further, in case where Court arrives at the conclusion
that the term contemplating damages is by way of penalty, the Court
may grant reasonable compensation not exceeding the amount so
named in the contract on proof of damages. However, when the
terms of the contract are clear and unambiguous then its meaning
is to be gathered only from the words used therein. In a case where
agreement is executed by experts in the field, it would be difficult to
hold that the intention of the parties was different from the language
10 AIR 2003 SC 2629; 2003 (2) LRI 348.
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used therein. In such a case, it is for the party who contends that
stipulated amount is not reasonable compensation, to prove the same.

[12] Thus, the present Indian law on penalties/liquidated damages
may be summarised as follows:
(a) Contracting parties who knew that a particular loss is
contemplated as the result of a breach may agree to the payment
of compensation in advance for that breach of the contract;
(b) It may not be necessary to prove the actual loss suffered for the
breach unless the court holds that no loss is likely to be occasioned
by the breach;
(c) However, if the court holds that the contemplated damages is by
way of penalty, the court may grant reasonable compensation of
proof of damages but not exceeding the contemplated amount
stipulated in the contract; and
(d) The contracting party who contended that the contemplated
damages is not reasonable compensation must prove it albeit
the court is unlikely to hold that the intentions of the parties
are different from the clear and unambiguous stipulated terms
particularly if drafted by experts.
Interpretation of section 75 of the Act pre Selva Kumar a/l Murugiah
v Thiagarajah a/l Retnasamy11 (“Selva Kumar”)
[13] In the early case of SS Maniam v The State of Perak,12 Thomson J
(later LP) held:
In the first place, in this country there is no difference between penalty
and liquidated damages. Section 75 of the Contracts Ordinance which
is the same as section 74 of the Indian Contract Act reads as follows:
“ When a contract has been broken, if a sum is named in the
contract as the amount to be paid in case of such breach, or if
the contract contains any other stipulation by way of penalty,
the party complaining of the breach is entitled, whether or not
actual damage or loss is proved to have been caused thereby, to
receive from the party who has broken the contract reasonable
11 [1995] 1 MLJ 817.
12 [1957] 1 MLJ 75.

82

Journal of the Malaysian Judiciary

July [2019] JMJ

compensation not exceeding the amount so named or, as the case
may be, the penalty stipulated for.”
As is said in Pollock and Mulla on the Indian Contract Act (7th Edition,
page 410) “This section boldly cuts the most troublesome knot in the
Common Law doctrine of damages.” In brief, in our law in every
case if a sum is named in a contract as the amount to be paid in case
of breach it is to be treated as a penalty. See Bhai Panna Singh v Bhai
Arjun Singh AIR 1929 PC 179.

[14] Subsequently in Wearne Bros (M) Ltd v Jackson13 (“Wearne Brothers”),
Abdul Aziz J held:
The distinction between liquidated damages and penalty has ceased
to be of great legal importance because the result in either case is
that the court must determine reasonable compensation. As has
been said in Maniam v The State of Perak [1957] MLJ 75, “this section
boldly cuts the most troublesome knot in the Common Law doctrine
of damages”. Also in Bhai Panna Singh v Bhai Arjun Singh 1929 PC
179 the Privy Council considered the implication of section 74 and
stated that the effect of that section is to disentitle the plaintiff to
recover simpliciter the sum fixed in the contract whether as penalty
or liquidated damages. The plaintiffs must prove the damages they
have suffered unless the sum named is a genuine pre-estimate.

[15] Thereafter in Linggi Plantations Ltd v Jagatheesan14 (“Linggi
Plantations”), Lord Hailsham LC held:
Section 75 of the Ordinance (which corresponds to section 74 of the
Indian Act) occurs in that part of the statute which deals with the
consequences of breach of contract, and reads as follows:
“ When a contract has been broken, if a sum is named in the
contract as the amount to be paid in case of such breach, or if
the contract contains any other stipulation by way of penalty,
the party complaining of the breach is entitled, whether or not
actual damage or loss is proved to have been caused thereby, to
receive from the party who has broken the contract reasonable
compensation not exceeding the amount so named or, as the case
may be, the penalty stipulated for.”

13 [1966] 2 MLJ 155.
14 [1972] 1 MLJ 89, PC.
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The essential point in the argument for the respondent, which was
in the event sustained by the Federal Court, is that the deposit
forfeited in this case comes within the meaning of the phrase “any
other stipulation by way of penalty”, and this provision entitles the
purchaser to recover his deposit notwithstanding any provision
to the contrary in the contract of sale, except to the extent that the
court orders “reasonable compensation” to be paid for his failure to
complete. It is worth pointing out that the words quoted immediately
above do not occur in the original form in which the Indian Contract
Act was passed. They were introduced into the Act by way of
amendment in 1899. It is indeed noteworthy that notwithstanding
the presence of this enactment on the Statute Book in its amended
form for over 50 years it was possible for P.M. Mookerjee J. to point
out, in the passages quoted above in connexion with both section 74
no less than section 64, that a long series of decisions in the Indian
courts held consistently and, as their Lordships think, rightly, that
section 74 of the Contract Act (as amended) had no application to the
forfeiture by a vendor of a reasonable deposit in a contract for the
sale of land. The reason in substance was that, though it is true that
section 74 was intended to cut through the rather technical rules of
English law relating to the liquidated damages and penalties, and
to apply in substance the equitable rule to all cases whether the sum
provided in the contract was in substance a penalty or a genuine
pre-estimate of the damage likely to be suffered, these technical
rules had developed entirely separately from the law relating to
deposits and for a very long time no one thought that the section
in the Contract Act which superseded them had any application
to the deposit cases, or, at least, wherever the point was argued, it
was rejected by the Indian courts.

[16] They have led to Professor Visu Sinnadurai (later J) taking the
following ambiguous position in his revered textbook:15
The cases seem to suggest that the plaintiff cannot recover simpliciter
the sum fixed in the contract, whether as a penalty or liquidated
damages. The plaintiff is required to prove the actual damages he
has suffered.
…

15 The Law of Contract in Malaysia and Singapore: Cases and Commentary, 2nd edn
(Singapore: Butterworths, 1987), pp 671 and 703.
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The interpretation does not necessarily mean that a party will not
always be able to recover the stipulated sum as liquidated damages
under s 75. Upon the court being satisfied that the said sum is a
genuine pre-estimate and that it represents a reasonable sum for the
loss suffered, it may order the said sum to be paid as damages. In
such a case, it must be emphasized that the court is not recognizing
the stipulated sum as liquidated damages as understood under
English law but rather recognizing the sum as a penalty and thereby
giving effect to it as a reasonable compensation for the loss suffered
by the plaintiff.

[17] This author however took a differing position16 that the
interpretation as enunciated in the local cases cited are not congruently
conciliable to the wording of section 75 of the Act. The cases and
Professor Sinnadurai’s commentary have apparently ignored the
clear wording of the section “whether or not actual damage or loss
is proved to have been caused thereby”. The true intention of section 75
should perhaps be as observed by Abdul Aziz J in Wearne Brothers
that: “The plaintiff must prove the damages they have suffered unless
the sum named is a genuine pre-estimate.” This interpretation is
sensible to preserve the underlining premise of having a stipulated
sum in the first place which would otherwise then only operate as
a ceiling to the recovery by the party seeking to rely on it, from the
remaining wording of section 75 of the Act. The underlining premise
is undoubtedly the avoidance of having to prove the actual loss.
The then English principles should apply in ascertaining whether
the sum named is in fact a genuine pre-estimate of loss. If it is so, it
should be recoverable as reasonable compensation. Consequently,
the real difference between the English position and section 75 of the
Act on enforcement of liquidated damages may be reduced to the
party seeking to resist the enforcement bearing the onus to establish
that a stipulated sum is a penalty in the former whereas since the
law is declaratory that any stipulated sum is a penalty, the onus is
reversed on the party seeking to enforce the provision to establish
that it is a genuine pre-estimate in the latter. If the stipulated sum is
found unreasonable, then the party seeking to enforce it may only
recover by proving the actual loss suffered. Alternatively, it is also a
plausible interpretation of section 75 of the Act that notwithstanding
16 See Lim Chong Fong, “Enforcement of Liquidated Damages – To Prove Actual
Loss?” [1993] 1 MLJ lxxxi.
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the stipulated sum is found not to be a genuine pre-estimate of loss,
the court may instead objectively determine reasonable compensation
without requiring the actual loss to be proved.
[18] However, later in another revered textbook,17 Professor Andrew
Phang Boon Leong (now JA, Singapore) respectfully submitted that
the two opposed views on section 75 of the Act cited at the outset of
the discussion both contain persuasive strands of argument, although
both are, in the final analysis too extreme. According to Professor
Andrew Phang,18 the court should construe the phrase “whether or
not actual damage or loss is proved to have been caused thereby”
to only the situation of quantification as opposed to the adduction
of evidence. The plaintiff is still under a duty to adduce evidence of
actual loss or damage and inability to prove any legal injury would
result in no recovery whatsoever. However, an inability to quantify
such damage or loss will not thereby prejudice the plaintiff.
[19] In a nutshell, Professor Andrew Phang advocated that it is
necessary to prove actual loss except if that loss could not be quantified
and hence proved in the usual manner.
Selva Kumar’s case
[20] In this landmark Federal Court case on section 75 of the Act, Peh
Swee Chin FCJ held:
In particular, from the expression in question, the words, “whether
or not actual damage or loss is proved to have been caused thereby”
(they are hereafter “the words in question”), are unambiguous and
plain, and by the primary rule of construction, i.e. literal construction
of the same, they may seem to indicate clearly the dispensation of
proof of actual damage or loss by an innocent party to a breach of
contract, and this seems to be a departure from the common law
brought deliberately about by the legislature. Let us examine the
acceptability of this construction. It is useful to bear in mind that
there is no such thing as a fixed hierarchy of application of rules of
construction in which the primary rule of literal construction will
be at the top of it.

17 Cheshire, Fifoot and Furmston’s Law of Contract, 2nd Singapore and Malaysian edn
(Lexis Law Pub, 1998), p 674.
18 Ibid, at p 673.

86

Journal of the Malaysian Judiciary

July [2019] JMJ

In the first place, such a literal construction would seem to be
beyond the object of the section in question, viz. the abolition of the
distinction between a penalty and liquidated damages; secondly, it
will produce a most unreasonable result in that it will change the
existing law which is that if a plaintiff seeks to recover damages
for the actual damage caused, he ought to prove them, unless he is
content with the symbolic award, e.g. of nominal damages, for any
infraction of his rights under a contract. This even seems to be a rule
of some antiquity.
We hold first, that the literal construction should not be strictly
adhered to and the words in question should be given a restricted
or limited construction though the language used in the words in
question expresses really no circumscription of the area of operation.
…
The view of Lord Atkin was adopted in our High Court case,
viz. Wearne Brothers (M) Ltd v Jackson [1966] 2 MLJ 155, though the
learned trial judge, while correctly holding that in a provision in
a contract amenable to the section in question, the plaintiffs must
prove damages they had suffered, erred in saying further [at p 156]
that, “unless the sum … is a genuine pre-estimate”. It must be
remembered that the expression “liquidated damages” is the name
for the contracting parties’ supposedly genuine pre-estimate of the
loss to the innocent contracting party when the contract is broken by
the other. Every such provision to which the section in question is
applicable is to be regarded effectually as a penalty and is therefore
void or unenforceable.
…
Secondly, we therefore further hold that the words in question, viz.
“whether or not actual damage was proved to have been caused
thereby”, are limited or restricted to those cases where the court
would find it difficult to assess damages for the actual damage or
loss, as distinct from or opposed to all other cases, when a plaintiff
in each of them will have to prove the damages or the reasonable
compensation for the actual damage or loss in the usual ways.
However, there remains to be done further work, for their Lordships
in the Indian Supreme Court did not further identify or elaborate the
contracts of the kind for the breach of which the court finds it difficult
to assess damages or “the reasonable compensation” for actual loss
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or damage. The search will have to continue for the precise attributes
of this kind of contract.
Conceivably, the archetype of cases of the kind just mentioned, in our
view, is undoubtedly the well-known case of Chaplin v Hicks [1911]
2 KB 786; [1911–13] All ER Rep 224 …
…
Thirdly, therefore, we hold that the precise attributes of such contracts
in which it is difficult for a court to assess damages for the actual
damage or loss, are cases where there is no known measure of
damages employable, and yet the evidence clearly shows some real
loss inherently and such loss is not too remote; then the court ought
to award, not nominal damages, but instead, substantial damages
not exceeding the sum so named in the contractual provision, a sum
which is reasonable and fair according to the court’s good sense and
fair play.
Fourthly, we hold that in any case where there is inherently any
actual loss or damage from the evidence or nature of the claim and
damage for such actual loss is not too remote and could be assessed
by settled rules, any failure to bring in further evidence or to prove
damages for such actual loss or damage, will result in the refusal
of the court to award such damages, despite the words in question.

[21] This Federal Court case is notably consonant with the analysis of
Professor Andrew Phang. He mentioned that he has been vindicated
by case law.19
Application of section 75 of the Act post Selva Kumar’s case
[22] In the next 23 years, there were numerous cases that had to deal
with section 75 of the Act in light of Selva Kumar’s case. Most of them
followed Selva Kumar requiring actual loss to be proved, including two
Federal Court cases which had the opportunity to review and depart
from it. The first case is Metramac Corporation Sdn Bhd (formerly known
as Syarikat Teratai KG Sdn Bhd) v Fawziah Holdings Sdn Bhd; Tan Sri
Halim Saad & Che Abdul Daim Hj Zainuddin (interveners)20 (“Metramac
Corporation”) wherein Richard Malanjum CJ (Sabah and Sarawak) (as
he then was) held:
19 Ibid, at p 674.
20 [2007] 4 AMR 736; [2007] 5 MLJ 501.
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[120] In this country the distinction between liquidated damages
and penalties is no longer significant in view of s 75 of the Contracts
Act 1950 (see SS Maniam v The State of Perak [1957] MLJ 75; Linggi
Plantations Ltd v Jagatheesan [1972] 1 MLJ 89). But we had allowed
Question 2 to be posed at the leave application stage since we were
then considering the point in relation to the impugned judgments
of the Court of Appeal in this matter. Since they have been set aside
the complaint by the appellant that the Court of Appeal applied the
wrong test for s 75 is no longer relevant. We are now left with the
task of reviewing whether the learned High Court judge was correct
in his conclusion on clause 8 of the Signage Sub-Licence Agreement
as amended by the Signage Sub-Licence Amending Agreement.
[121] Whether a provision in an agreement comes within the ambit
of s 75 is one of construction. And although s 75 has done away with
the significant distinction between penalty and liquidated damages
under common law some of the pronouncements of the principles in
Dunlop Pneumatic Tyre Co, Ltd v New Garage and Motor Co Ltd [1914–15]
All ER Rep 739 are still relevant in considering whether a provision
comes within the ambit of s 75 … .
[122] Further, it is trite law that the burden to prove that a specified
sum or stipulation is a penalty is upon the party sued for its recovery
(see Robophone Facilities Ltd v Blank [1966] 1 WLR 1428). And in our
view the mere use of formula in calculating the sum payable does not
necessarily mean that it can never be a “sum named in a contract”
for the purposes of s 75. It is a matter of construction premised in its
“terms and inherent circumstances, judged of as at the time of the
making” of the agreement, not as at the time of the breach. In other
words it “depends on the intention of the parties to be gathered from
the whole of the contract. If the intention is to secure performance
of the contract by the imposition of a fine or penalty, then the sum
specified is a penalty; but if, on the other hand, the intention is to assess
the damages for breach of the contract, it is liquidated damages.”
(see Law v Redditch Local Board [1982] 1 QB 127).
[123] The Indian cases took a similar approach. In the case of PK
Achuthan v State Bank of Travancore, Calicut AIR [1975] Ker 47, a case
cited in the main judgment of the Court of Appeal, it was said thus:
“ The question whether a particular stipulation in a contractual
agreement is in the nature of a penalty has to be determined by
the court against the background of various relevant factors, such
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as the character of the transaction and its special nature, if any,
the relative situation of the parties, the rights and obligations
accruing from such a transaction under the general law and
the intention of the parties in incorporating in the contract the
particular stipulation which is contended to be penal in nature.
If on such a comprehensive consideration, the court finds that
the real purpose for which the stipulation was incorporated in
the contract was that by reason of its burdensome or oppressive
character it may operate in terrorem over the promisor so as to
drive him to fulfil the contract, then the provision will be held
to be one by way of penalty.”
[124] Having therefore considered objectively clause 8 as a whole
bearing in mind, inter alia, its “terms and inherent circumstances,
judged of as at the time of the making” of the agreement, not as at the
time of the breach, we are in agreement with the learned High Court
judge that applying s 75 it is a penalty in nature in that the said clause
constitutes a threat held against the appellant “in terrorem” more in
the nature of a security extended to the promisee to the effect that
the agreement would be performed and not a genuine pre-estimate
of the damage which is likely to be suffered by the respondent in
the event of such breach.
[125] We are also inclined to agree with the learned counsel for
the appellant that the formula, based on the respondent’s annual
expected revenue of RM7,797,000 in order to come up with the total
claim of RM65,182,920, is not a genuine pre-estimate damages that
would be suffered by the respondent in the event of a breach of its
contractual obligations by the appellant. Computing the annual
expected revenue itself involves many variables and other factors,
including the method, necessary to be taken into account. In other
words the sum payable is extortionate in that it is unreasonably high
thus requiring the court to intervene by way of assessment to come
to a reasonable compensation payable.

[23] The other case is Johor Coastal Development Sdn Bhd v Constrajaya
Sdn Bhd21 (“Johor Coastal Development”) wherein Arifin Zakaria FCJ
(as he then was) held:
[32] Reverting to the first question posed to us, based on the
authorities considered above, it is my view that the legal position
may be summarised as follows:
21 [2009] 6 AMR 733; [2009] 4 MLJ 445.
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“ The appellant/vendor cannot recover or retain without proof by
evidence of the loss or damage suffered as a result of the breach
of the agreements. This is because s 75 of the Act provides that
in every case, the court must determine what is reasonable
compensation, ‘whether or not actual damage or loss is proved
to have been caused thereby’.”
[33] And as was held in Selva Kumar actual damages or reasonable
compensation must be proved in accordance with the principles set
out in Hadley v Baxendale (1854) 9 Exch 341.
[34] The appellant urged this court to depart from Selva Kumar and
the long series of decisions on s 75 relying on a recent two bench
decision of the Supreme Court of India in Oil & Natural Gas Corp Ltd
v Saw Pipes Ltd [2003] LR 1 348.
[35] Upon close examination, I find that Oil & Natural Gas falls in the
category of cases where the loss suffered is incapable of assessment.
Hence, the amount stipulated may be regarded as a genuine preestimate of damages and therefore it is recoverable. Further
in Selva Kumar itself the court recognised that where the court
finds it difficult to assess damages as there is no known measure
of damages employable, the stipulated sum may be recoverable. It
should also be noted that nowhere in Oil & Natural Gas the Indian
Supreme Court stated that the provisions of the Indian Contracts
Act can be contracted out.
[36] In view of the above, I am of the view that Selva Kumar is still
good law.

[24] Additionally, Hashim Yusoff FCJ (as he then was) held:
[65] It is also trite law that it is up to a plaintiff to prove his loss. In
the instant appeal it was the respondent which was the plaintiff in
the High Court that sought to claim back the moneys which it had
paid to the respondent after the later terminated the SPA. Therefore
I am of the view that the burden lies on the plaintiff (respondent)
to prove its loss, not on the appellant which is the innocent party.
[66] However even if I am wrong as to who is the actual plaintiff,
it was held by this court in Selva Kumar’s case that where the court
finds it difficult to assess damages for the actual damages as there is
no known measure of damages employable, the court ought to award
substantial damages as opposed to nominal damages which are
reasonable and fair according to the court’s good sense and fair play.
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[25] Generally, the interpretation of section 75 as pronounced in the
case of Selva Kumar has been pervasively applied as emphasised by
the Court of Appeal in Reliance Shipping & Travel Agencies v Low Ban
Siong22 (“Reliance Shipping & Travel Agencies”) where Siti Norma
Yaakob JCA (as she then was) therein held as follows on proof of
actual loss:
The recent judgment of the Federal Court in Selva Kumar a/l Murugiah
v Thiagarajah a/l Retnasamy [1995] 2 AMR 1097; [1995] 1 MLJ 817, gives
a complete picture of how s 75 is to be interpreted and after going
through all the authorities including those cited above, Peh Swee
Chin FCJ concluded that the qualifying words in s 75 “whether or
not actual damage or loss is proved to have been caused thereby”
are limited or restricted to those cases where the court would find it
difficult to assess damages for the actual damage or loss as opposed
to all other cases, where a plaintiff in each of them will have to prove
the damages or the reasonable compensation for the actual damage
or loss in the usual ways.

[26] Nonetheless, it can been seen that there were judicial exceptions
carved out from the necessity to prove actual loss.
[27] The first category of these cases concerned forfeiture of true
deposits as seen, inter alia, in the majority decisions of the Court of
Appeal case of Invescor Sdn Bhd v Sobena Maju Sdn Bhd23 and the Federal
Court case of Johor Coastal Development. In the former case, it was held
that the test normally accepted to ascertain whether a sum is within
the bounds of an earnest of performance and therefore deemed a true
deposit is where it represents 10% of the price.
[28] The second category concerned payment of liquidated damages
under the sale and purchase agreement statutorily provided in the
housing development legislation, to wit, the Housing Development
(Control and Licensing) Act 1966 and regulations made thereunder as
seen, inter alia, in Lebbey Sdn Bhd v Tan Keng Hong & Anor,24 Sakinas Sdn
Bhd v Siew Yik Hau & Anor25 and Brisdale Resources Sdn Bhd v Law Kim.26
22 [1996] 2 AMR 1793; [1996] 2 MLJ 543.
23 [2008] 1 AMR 399; [2008] 2 MLJ 359 which adopted the Supreme Court decision
of Sun Properties Sdn Bhd & Ors v Happy Shopping Plaza Sdn Bhd [1987] 2 MLJ 711.
24 [2000] 1 AMR 156; [2000] 7 MLJ 521.
25 [2002] 2 AMR 1953; [2002] 5 MLJ 497.
26 [2004] 6 MLJ 76.
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[29] The third category concerned contractual stipulation on increased
or additional interest from the date of default. In the Federal Court
case of Realvest Properties Sdn Bhd v Co-operative Central Bank Ltd (in
receivership),27 it was held that the contractual stipulation is based on
the common law as to whether it is liquidated damages or a penalty but
subject to and qualified by section 75 of the Act including its explanation
and illustration (d). Accordingly, the contractual stipulation was
upheld and enforced simpliciter in Pusat Bandar Damansara Sdn Bhd
& Anor v Yap Han Soo & Sons Sdn Bhd.28
[30] Finally, the fourth category related to situations where it would be
difficult to assess the loss and this was applied in a building contract
case for delayed completion as seen in Keen Builders Sdn Bhd v Utara
Dua (Malaysia) Sdn Bhd (Samudra (Malaysia) Sdn Bhd, Garnishee).29 This
case was however not followed in Clarity Heights Sdn Bhd v Syarikat
Samland Sdn Bhd,30 UF Engineers Sdn Bhd v Sribonus Sdn Bhd,31 Setegap Bhd
(in creditors’ voluntary winding up) v Ranhill Engineers and Constructors
Sdn Bhd32 and Kejuruteraan Bintai Kindenko Sdn Bhd v Serdang Baru
Properties Sdn Bhd & Ors.33
[31] For completeness, there seems to be an exception too for liquidated
damages arising from breach of scholarship agreements as provided
in section 5 of the Contracts (Amendment) Act 1976. There is however
no case law to date.
Cubic Electronics Sdn Bhd v Mars Telecommunications Sdn Bhd34
(“Cubic Electronics”)
[32] This is the recent and landmark Federal Court case that reviewed
the case of Selva Kumar. It is a case on the refund of deposits. Richard
Malanjum CJ held therein:
[43] In Kailash Nath Associates v Delhi Development Authority (2015)
4 SCC 136 the Indian Supreme Court reiterated that the Indian
s 74 applied to deposits, reasoning at paragraph [40] that:
27
28
29
30
31
32
33
34

[1996] 2 AMR 2292; [1996] 2 MLJ 461.
[2000] 1 AMR 1053; [2000] 1 MLJ 513, CA.
[1998] 2 CLJ Supp 256.
[1999] 1 LNS 136.
[2011] 1 AMCR 464; [2010] 1 LNS 1251.
[2011] 6 MLJ 684.
[2016] 9 MLJ 354.
[2019] 1 AMR 737; [2018] MLJU 1935.
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“The law laid down by a Bench of 5 Judges in Fateh Chand’s case
is that all stipulations naming amounts to be paid in case of
breach would be covered by s 74. This is because s 74 cuts across
the rules of the English Common Law by enacting a uniform
principle that would apply to all amounts to be paid in case of
breach, whether they are in the nature of penalty or otherwise. It
must not be forgotten that as has been stated above, forfeiture of
earnest money on the facts in Fateh Chand’s case was conceded.
In the circumstances, it would therefore be correct to say that
as earnest money is an amount to be paid in case of breach of
contract and named in the contract as such, it would necessarily
be covered by s 74.”
[44] The United Kingdom Supreme Court has also affirmed the one
rule instead of the mutually exclusive approach. In Cavendish Square
Holding BV v Talal El Makdessi [2015] UKSC 67, the Supreme Court
suggested that:
(i) both the law on penalties and the law on relief against forfeiture
may be applied to the same clause albeit that the relationship
between the two is “not entirely easy”; and
(ii) a case like Workers Trust and Merchant Bank Ltd (supra)
may be best rationalised as applying the reformulated
law on penalties, that is, looking at legitimate interest and
proportionality rather than the law on relief against forfeiture.
(See Burrows, A, A Restatement of the English Law of Contract (London:
Oxford University Press, 2016) at p 41).
[45] As such, the courts in the United Kingdom and India have
held that presently the principles of law on damages clause are
equally applicable in relation to forfeiture of deposits instead of the
mutually exclusive approach. We are therefore inclined to hold that
the time has come for our courts to adopt a similar approach. After all
s 75 of the Act and s 74 of the Indian Contract Act 1872 are in pari materia.
[46] Having expressed our inclination as above, it is therefore relevant
to revisit the scope of s 75 of the Act bearing in mind the recent
developments relating to the principles of law on damages clause
in the United Kingdom.
[47] We begin by stating that the law of contract performs three
pivotal functions. Firstly, it enables parties to create legally binding
obligations with each other. Secondly, it provides a means as to the
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enforcement of these obligations. Underlying these two functions
is the notion of freedom of contract. The regulation of freedom of
contract is the third function of the law of contract. This is achieved
by providing for rules when obligations undertaken by contracting
parties are ignored, or when the law imposes certain obligations
on the contracting parties (see: Scottish Law Commission, Report on
Review of Contract Law: Formation, Interpretation, Remedies for Breach,
and Penalty Clauses, March 2018, paragraphs [1.9]-[1.10]). It is the
latter context in which s 75 of the Act operates.
[48] In Wallis v Smith (1882) 21 Ch D 243, Jessel MR who disapproved
of judicial meddling with the stipulations of parties recognised at
p 266 that:
“ I think it necessary to say so much because I have always thought,
and still think, that it is of the utmost importance as regards
contracts between adults – persons not under disability, and
at arm’s length – that the Courts of Law should maintain the
performance of the contracts according to the intention of the
parties; that they should not overrule any clearly expressed
intention on the ground that judges know the business of the
people better than the people know it themselves. I am perfectly
well aware that there are exceptions, but they are exceptions of
a legislative character.” (Emphasis added.)
[49] In Cavendish (supra) Lord Neuberger, Lord Sumption and Lord
Carnwarth acknowledged that the penalty rule was an encroachment
upon freedom of contract that should be regulated by legislative
instead of judicial means. Their Lordships astutely pointed out that:
“ There is a fundamental difference between a jurisdiction to
review the fairness of a contractual obligation and a jurisdiction to
regulate the remedy for its breach. Leaving aside challenges going
to the reality of consent, such as those based on fraud, duress or
undue influence, the courts do not review the fairness of men’s
bargains either at law or in equity. The penalty rule regulates only
the remedies available for breach of a party’s primary obligations, not
the primary obligations themselves.” (Emphasis added.)
[50] Similarly, Sundara Ayyar J in the Indian case of A Muthukrishna
Iyer v Sankaralingam Pillai (1913) ILR 36 Mad 229 elucidated at
pp 265-266 that:
“ What then is the real principle underlying the court’s interference
with the contract between parties as to a payment to be made
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by way of damages? In my opinion it can be no other than this
– the doctrine that the court will carry out all contracts between parties
is confined to the carrying out of the primary contract and does not
extend to a secondary or subsidiary contract to come into operation
if the primary contract is broken … and the courts both in England
and in India do not feel bound to carry out such a secondary contract
apart from its justice and reasonableness … but the construction
of the contract should not proceed on the court’s view as to
the reasonableness or otherwise of what in fact is a secondary
contract. If the secondary contract is a just and reasonable one, the
court of course has the power to award the damages secured by it as
reasonable in the circumstances. Such award need not and ought not
to be made to depend on the construction of the contract itself as an
alternative one. There is, moreover in my opinion, no reason to regret
the well-established rule that the court is not bound to enforce the
performance of such secondary contracts; … What is there improper then
in the court reserving to itself the discretion to enforce the performance
of a secondary contract? The propriety of doing so was, I believe, what
really led to the Courts of Equity in England assuming jurisdiction not
to award more than a reasonable amount as damages, notwithstanding
an agreement between the parties themselves assessing the amount.”
(Emphasis added.)
[51] Clearly, a court of law has always maintained a supervisory
jurisdiction to relieve against a damages clause which is so
unconscionable or oppressive (see Philips (Hong Kong) Ltd v The
Attorney General of Hong Kong (1993) 61 BLR 49; [1993] UKPC 3 at
paragraph [57]). (See also Chen-Wishart, M, Contract Law, 5th edn
(UK: Oxford University Press, 2015), Chapter 14.3, pp 585-586.) In
exercising this supervisory jurisdiction, it is unlikely that a breach
of contract can escape judicial scrutiny under the guise of creative
or clever drafting of the damages clause in another way (see Office
of Fair Trading v Abbey National Plc [2009] UKSC 6; [2010] 1 AC 696 at
paragraph [83]). The courts have come to acquire a monopolistic
control over the use of such damages clause (see Simpson, AWB,
A History of the Common Law of Contract: The Rise of the Action of
Assumpsit, vol 1 (Oxford: Clarendon Press, 1996), pp 118-125) and
have often revealed little hesitation in cutting through such shams
and controlling the disguised damages clause (see Collins, H, The
Law of Contract, 4th edn (UK: LexisNexis Butterworths, 2003),
pp 373-375).
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[52] In any event, as enunciated by Lord Neuberger, Lord Sumption
and Lord Carnwarth in Cavendish (supra) at paragraph [15], “the
classification of terms for the purpose of the penalty rule depends
on the substance of the term and not on its form or on the label
which the parties have chosen to attach to it”. This echoes the earlier
sentiment of the Privy Council in Linggi Plantations (supra) where
Lord Hailsham recognised at p 94 that:
“ It is also no doubt possible that in a particular contract the parties
may use language normally appropriate to deposits properly
so-called and even to forfeiture which turn out on investigation
to be purely colourable and that in such a case the real nature of
the transaction might turn out to be the imposition of a penalty,
by purporting to render forfeit something which is in truth part
payment.”
[53] Thus, in our case, the legislative mechanism introduced by s 75 of
the Act must be considered a necessary curtailment of absolute
freedom of contract, designed to check against potential abuse by a
party at another’s expense.
[54] In passing, without expressing a definitive opinion on the point,
in view of the entrenched monopolistic jurisdiction of the courts
dealing with an agreed damages clause, and the clear legislative
intent to address the mischief aforesaid, it may not be too farfetched
to suggest that notwithstanding the doctrine of freedom of contract
where arguably parties may be free to contract away from default
contract rules, they may not be at liberty to contract out from
the provisions of s 75 (see Morgan, J, Contract Law Minimalism:
A Formalist Restatement of Commercial Contract Law (UK: Cambridge
University Press, 2013), Chapter 6, at p 91). (See also Morgan, J,
Great Debates in Contract Law (UK: Palgrave Macmillan, 2012),
Chapter 8, pp 222-224). It would plainly be contrary to public policy
to allow a mischief sought to be remedied by a statutory provision
to be defeated on the basis of freedom of contract, in much the same
way as allowing the grotesque quality of Shylock’s pound of flesh
(see Carter, JW and Elisabeth Peden, “A Good Faith Perspective on
Liquidated Damages”, Justifying Private Law Remedies, Ed, Charles
EF Rickett (Bloomsbury Publishing, 2008), Chapter 7).
[55] Reverting to the issue at hand, under English common law the
traditional formulation of the principles of law applicable to damages
clause was laid down in the case of Dunlop Pneumatic Tyre Co Ltd v New
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Garage & Motor Co Ltd [1915] AC 79 in which the distinction between
a liquidated damages clause and a penalty was drawn. The rule was
that a liquidated damages clause was actionable if it constituted a
genuine pre-estimation of the damage that may flow from a breach of
contract and unenforceable if it was a penalty in that the sum paid or
payable by the contract-breaker was extravagant and unconscionable
in amount in comparison with the greatest conceivable losses that
could have flown from the breach.
[56] However, quite recently this traditional formulation was
restated by the United Kingdom Supreme Court in the case
of Cavendish (supra). The dichotomy between genuine pre-estimated
damages and penalty was abolished since the distinction was held
to be unhelpful and a damages clause could be neither a genuine
pre-estimate nor a penalty, or it could be both.
[57] Thus, under English law, the current approach is that in
determining whether a damages clause in a contract amounts to a
penalty, courts must first consider whether any “legitimate commercial
interest” in performance extending beyond the prospect of pecuniary
compensation flowing from the breach is served or protected by a
damages clause and then evaluate whether the provision made for
the interest is proportionate to the interest identified. And the overall
common denominators that must be further identified by the courts
are whether the damages clause:
(i) is a secondary obligation and not a primary obligation which
would be enforceable per se;
(ii) which imposes a detriment on the contract-breaker; and
(iii) which is out of all proportion to any legitimate interest of the
innocent party in the enforcement of the primary obligation.
[58] The restatement of the principles of law on damages clause
represents a clear shift in judicial attitude where courts are reluctant to
interfere with parties’ freedom of contract, especially if the contracting
parties have comparable bargaining power and are properly advised.
Hence, in a sense, the reformulation in Cavendish (supra) gives more
legal certainty to the operation of a damages clause as a permissible
risk allocation tool. It also signifies judicial recognition of the notion
of broader commercial justifiability. Loss or damage is no longer
confined to pecuniary compensation. Applying the new approach
or test it is therefore, as alluded to earlier, only in situations when
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the sum stipulated in a damages clause is unconscionably high and
exorbitant by reference to the innocent party’s legitimate interest in
the performance of the contract that such a clause is struck down.
[59] It should be noted that the new English approach or test also
applies to both commercial and consumer contracts and even in a
contract where a damages clause requires transfer of assets (rather
than money), withholding of a sum of money, and forfeiture of
deposits in the event of a breach. Previously the law applied only
to the classic case where a damages clause requires payment of a
sum of money.
[60] Now, reverting to the local position, s 75 of the Act has done
away with the distinction between liquidated damages and penalties
(Linggi Plantations (supra) at p 92) as previously understood under
English law. (See Visu Sinnadurai, Sinnadurai Law of Contract, 4th edn
(Malaysia: LexisNexis, 2011), at p 1117 quoting the Indian Supreme
Court decision in Fateh Chand v Balkishan Das AIR 1963 SC 1405).
[61] And presently the local position has always been that an
innocent party in a contract that has been breached, cannot recover
simpliciter the sum fixed in a damages clause whether as penalty
or liquidated damages. He must prove the actual damage he has
suffered unless his case falls under the limited situation where it is
difficult to assess actual damage or loss. (See Selva Kumar Murugiah v
Thiagarajah Retnasamy [1995] 2 AMR 1097; [1995] 1 MLJ 817, approving
the Privy Council decision in Bhai Panna Singh v Bhai Arjun Singh
AIR 1929 PC 179).
[62] As such the courts have always insisted that actual damage or
reasonable compensation must be proved in accordance with the
principles set out in Hadley v Baxendale (1854) 9 Exch 341 (see Johor
Coastal Development Sdn Bhd v Constrajaya Sdn Bhd [2009] 6 AMR 733
at 745; [2009] 4 MLJ 445 at 459-460).
[63] Accordingly, the effect is that no provision in a contract by way of
liquidated damages in this country is recoverable in a similar manner
as it would have been under the pre-Cavendish (supra) English law
since in every case the court has to be satisfied that the sum payable
is reasonable.
[64] Having noted the foregoing, does this then mean that for every
case where the innocent party seeks to enforce a clause governing
the consequences of breach of a primary obligation, it invariably has
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to prove its actual loss or damage? Selva Kumar (supra) and Johor
Coastal (supra) seem to answer in the affirmative, unless the case
falls under the limited situation where it is difficult to assess actual
damage or loss.
[65] With respect and for reasons we shall set out below, we are of
the view that there is no necessity for proof of actual loss or damage
in every case where the innocent party seeks to enforce a damages
clause. Selva Kumar (supra) and Johor Coastal (supra) should not be
interpreted (as what the subsequent decisions since then have done)
as imposing a legal straightjacket in which proof of actual loss is the
sole conclusive determinant of reasonable compensation. Reasonable
compensation is not confined to actual loss, although evidence of
that may be a useful starting point.
[66] As for our reasons we begin by saying that in view of the
legislative history of s 75 of the Act which need not be elaborated in
this judgment, we are of the considered opinion that there is nothing
objectionable in holding that the concepts of “legitimate interest” and
“proportionality” as enunciated in Cavendish (supra) are relevant in
deciding what amounts to “reasonable compensation” as stipulated in
s 75 of the Act. Ultimately, the central feature of both the Cavendish case
(supra) and s 75 of the Act is the notion of reasonableness. Indeed,
the ParkingEye v Beavis [2015] UKSC 67 judgment is replete with
instances where the United Kingdom Supreme Court conflated
“proportionality” with “reasonableness” (see ParkingEye (supra) at
paragraphs [98], [100], [108], [113] and [193]).
…
[68] Consequently, regardless of whether the damage is quantifiable
or otherwise, it is incumbent upon the court to adopt a common
sense approach by taking into account the legitimate interest which
an innocent party may have and the proportionality of a damages
clause in determining reasonable compensation. This means that in
a straightforward case, reasonable compensation can be deduced
by comparing the amount that would be payable on breach with
the loss that might be sustained if indeed the breach occurred (emphasis
added). Thus, to derive reasonable compensation there must not be
a significant difference between the level of damages spelt out in the
contract and the level of loss or damage which is likely to be suffered
by the innocent party.
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[69] Notwithstanding the foregoing, it must not be overlooked
that s 75 of the Act provides that reasonable compensation must
not exceed the amount so named in the contract. Consequently, the
impugned clause that the innocent party seeks to uphold would
function as a cap on the maximum recoverable amount.
[70] We turn now to the issue on burden of proof. The initial onus
lies on the party seeking to enforce a clause under s 75 of the Act to
adduce evidence that firstly, there was a breach of contract and that
secondly, the contract contains a clause specifying a sum to be paid
upon breach. Once these two elements have been established, the
innocent party is entitled to receive a sum not exceeding the amount
stipulated in the contract irrespective of whether actual damage or
loss is proven, subject always to the defaulting party proving the
unreasonableness of the damages clause including the sum stated
therein, if any.
[71] If there is a dispute as to what constitutes reasonable
compensation, the burden of proof falls on the defaulting party to
show that the damages clause is unreasonable or to demonstrate from
available evidence and under such circumstances what comprises
reasonable compensation caused by the breach of contract. Failing to
discharge that burden, or in the absence of cogent evidence suggesting
exorbitance or unconscionability of the agreed damages clause, the
parties who have equality of opportunity for understanding and
insisting upon their rights must be taken to have freely, deliberately
and mutually consented to the contractual clause seeking to preallocate damages and hence the compensation stipulated in the
contract ought to be upheld.
[72] It bears repeating that the court should be slow to refuse to
give effect to a damages clause for contracts which are the result of
thorough negotiations made at arm’s length between parties who have
been properly advised. The court ought to be alive to a defaulting
promisor’s natural inclination to raise “unlikely illustrations” in
argument to show substantial discrepancies between the sum due
under the damages clause and the loss that might be sustained in the
unlikely situations proposed by the promisor (see Philips Hong Kong
Ltd (supra) at p 59) so as to avoid its liability to make compensation
pursuant to that clause. (See Tham, Chee Ho, “Non-compensatory
Remedies”, The Law of Contract in Singapore, Ed, Andrew Phang Boon
Leong (Singapore: Academy Publishing, 2012), pp 1645-1862 at p 1654.)
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[73] At any rate, to insist that the innocent party bears the burden
of proof to show that an impugned clause is not excessive would
undermine the purpose of having a damages clause in a contract,
which is to promote business efficacy and minimise litigation
between the parties (see Scottish Law Commission, Discussion
Paper on Penalty Clauses (Discussion Paper No 103), December 1997,
paragraphs [5.30]-[5.40]).
[74] In summary and for convenience, the principles that may be
distilled from hereinabove are these:
i. If there is a breach of contract, any money paid in advance
of performance and as part-payment of the contract price
is generally recoverable by the payer. But a deposit paid
which is not merely part payment but also as a guarantee of
performance is generally not recoverable.
ii. Whether a payment is part-payment of the price or a deposit
is a question of interpretation that turns on the facts of a
case, and the usual principles of interpretation apply. Once
it has been ascertained that a payment possesses the dual
characteristics of earnest money and part payment, it is a
deposit.
iii. A deposit is subject to s 75 of the Act.
iv. In determining what amounts to “reasonable compensation”
under s 75 of the Act, the concepts of “legitimate interest”
and “proportionality” as enunciated in Cavendish (supra) are
relevant.
v. A sum payable on breach of contract will be held to
be unreasonable compensation if it is extravagant and
unconscionable in amount in comparison with the highest
conceivable loss which could possibly flow from the breach.
In the absence of proper justification, there should not be a
significant difference between the level of damages spelt out
in the contract and the level of loss or damage which is likely
to be suffered by the innocent party.
vi. Section 75 of the Act allows reasonable compensation to be
awarded by the court irrespective of whether actual loss or
damage is proven. Thus, proof of actual loss is not the sole
conclusive determinant of reasonable compensation although
evidence of that may be a useful starting point.
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vii. The initial onus lies on the party seeking to enforce a damages
clause under s 75 of the Act to adduce evidence that firstly,
there was a breach of contract and that secondly, the contract
contains a clause specifying a sum to be paid upon breach.
Once these two elements have been established, the innocent
party is entitled to receive a sum not exceeding the amount
stipulated in the contract irrespective of whether actual
damage or loss is proven subject always to the defaulting
party proving the unreasonableness of the damages clause
including the sum stated therein, if any.
viii. If there is a dispute as to what constitutes reasonable
compensation, the burden of proof falls on the defaulting
party to show that the damages clause including the sum
stated therein is unreasonable.

[33] It is plain that the Federal Court departed from Selva Kumar and
Johor Coastal Development. It is apparent that the principles and their
rigour therein, particularly on the requirement of proof of actual loss
save for those instances where it is difficult to prove the loss, have
been significantly watered down, if not discarded.
[34] Their Lordships have formulated a new set of principles in dealing
with section 75 of the Act largely modelled on the jurisprudence in the
English case of Cavendish Square Holding. Moreover these principles are
now applicable to all contractual cases without exception including
forfeiture of deposit cases.
[35] Provided that the innocent party can establish a breach of contract
that includes a corresponding stipulated contractual compensation
provision (“stipulated provision”), it can generally be concluded
that subject to the satisfaction of the principles as enunciated, the
aforesaid stipulated provision may be enforced simpliciter as reasonable
compensation. This is a refreshing change that is consistent with the
clear wording of section 75 “whether or not actual damage or loss
is proved to have been caused thereby” without having to place any
artificial restricted construction to it. This is because it must not be
forgotten that there is in fact always a twin interconnected objective in
the formulation of any agreed stipulated provision especially liquidated
damages – to obviate the cumbersome and complicated proof of actual
loss on the part of the innocent party versus the injustice of having
to pay an inordinately extortionate stipulated compensation on the
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part of the guilty party in breach of contract. It is also implicit that
the innocent party would have in this respect traded off its potential
greater actual loss that may be proved by limiting its recovery in the
wording of section 75 “not exceeding the sum so named, as the case
may be, the penalty stipulated for.”
[36] The non-distinction between a penalty and liquidated damages
as far as section 75 is concerned, unlike in English common law, has
however been maintained following the trend of the earlier Malaysian
cases since SS Maniam v The State of Perak.35 This accorded with the
clear opening wording of section 75 of the Act. They are in other words
subject to the same principles in ascertaining their enforceability as
reasonable compensation.
[37] The crucial considerations are now legitimate interests of the
contracting parties as well as proportionality or reasonableness of the
stipulated provision adjudged at the time of the making of the contract.
With regard to legitimate interests, the court would enquire into the
circumstances in the making of the contract and be concerned with the
relative bargaining position of the contracting parties particularly the
extent to which one is able to dominate the other in dealing with the
consequences of the breach. It may depend on whether the contract was
entered by way of open tender or closed negotiations. Consideration
would also be given to whether the parties are represented by experts
such as solicitors in their negotiations. Where the parties are on an
equal footing, it is instructive to note that Balia Yusof Haji Wahi J (as
he then was) held as follows in Amalcon Engineering Sdn Bhd v Saw
Chong Teok Quarry Sdn Bhd:36
Finally, on the issue of RM1,000 per day penalty claimed by the
defendant for the delay of the project, I hold that the defendant is
entitled to such claim. The plaintiff’s confirmation of the defendant’s
acceptance via exhibit P3 clearly indicates that the terms proposed by
the defendant via exhibit D26 regarding the RM1,000 per day penalty
was acceptable to the plaintiff. This is supported by the plaintiff’s
conduct in not objecting or ever questioning the said term in its
subsequent communications with the defendant. Again, there was
also no objection by the plaintiff when exhibit D31, a letter from the
35 Supra, n 12.
36 [2010] 1 LNS 285.
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defendant tabulating and imposing the penalty sum of RM196,000
was sent. The plaintiff’s reply to the same in exhibit P24 was merely
a plea made to the defendant to reconsider and look at the whole
situation in view of their long relationship. In respect of the parties’
submission on the applicability of section 75 of the Contracts Act
1950, suffice for me to say that the authorities are in favour of the
defendant’s claim for the said penalty sum. The so called penalty
clause is not a unilateral term imposed by the defendant but a term
mutually agreed by the parties. If that is the term they agreed upon,
so be it. The court will enforce what has been agreed. The parties
are legally bound to honour it and the courts are duty bound to
enforce it.

[38] The upshot of it is that the court will more readily uphold the
stipulated provision if the parties have freely negotiated the contract
at arm’s length. Freedom of contract has been accorded its rightful
position in the construction of section 75 of the Act.
[39] As stated earlier in para [35], the innocent party need only establish
a contractual breach and the existence of a stipulated provision.The
onus then moves to the defaulting party to establish disproportionality.
If the defaulting party is able to establish that the stipulated provision
is disproportionate and hence unreasonable, then the onus reverts
to the innocent party to explain the basis of the stipulated provision.
The court will be the ultimate arbiter.
[40] As to proportionality, the court would determine the extent of
the discrepancy or difference between the stipulated provision and the
level of loss that has been contemplated as the result of the occurrence
of the breach. If the deviation is not significant, then the stipulated
provision would be enforced as reasonable compensation. It would
be struck down if it is extravagant or unconscionable. Nonetheless,
their Lordships in Cubic Electronics also alluded to actual loss suffered
by the innocent party to the contract as a useful starting point in
determining reasonable compensation.
[41] Finally, their Lordships construed section 75 of the Act such
that the burden of proof to establish that the stipulated provision is
unreasonable to the defaulting party and not vice versa, because that
would otherwise undermine the purpose of the stipulation which is
to reflect the bargain reached between the parties.
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Resulting observations on section 75 of the Act
[42] Simply put, the “ghost” in Selva Kumar has not vanished on the
need to prove actual loss by reason that this proof has been held to be a
useful starting point to demonstrate proportionality. The ascertainment
of reasonableness should perhaps be confined to legitimate interests
and proportionality without resorting to proof of actual loss by the
innocent party unless that party at its option finds it beneficial to
bolster its own position to demonstrate reasonableness. Proportionality
should hence be adjudged by cogent illustration of the derivation of
the contractual stipulated provision at the time of the making of the
contract, say by a formula37 or other explanatory notes that should
be reduced into the terms of the contract. In the Privy Council case
of Philips Hong Kong Ltd v The Attorney General of Hong Kong,38 Lord
Woolf held as follows on the formula-based stipulation:
[The] court should not adopt an approach to provisions as to liquidated
damages which could … defeat their purpose … . Except possibly in
the case of situations where one of the parties to the contract is able to
dominate the other as to the choice of the terms of a contract, it will
normally be insufficient to establish that a provision is objectionably
penal to identify situations where the application of the provision
could result in a larger sum being recovered by the injured party than
his actual loss. Even in such situations so long as the sum payable
in the event of non-compliance with the contract is not extravagant,
having regard to the range of losses that it could reasonably be
anticipated it would have to cover at the time the contract was made,
can still be a genuine pre-estimate of the loss that would be suffered
and so a perfectly valid liquidated damages provision.

[43] Corollary thereto and the burden of proof should instead be
on the innocent party to demonstrate that the contractual stipulated
compensation is reasonable since it is in the best position to do so for
having derived it. The defaulting party should only have the pleading
burden39 to raise the issue of unreasonableness. It is worthwhile
37 JF Finnegan Ltd v Community Housing Association Ltd (1993) 34 Con LR 104:
Powell-Smith, Vincent, “Current Developments in the Law of Liquidated
Damages – A More Flexible Approach?” [1993] 3 MLJ cxv.
38 (1993) 61 BLR 41.
39 By analogy, see Geest plc v Lansiquot [2002] UKPC 48 on pleading mitigation of
damage.
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reiterating the words of Aziz J in Wearne Brothers that “The plaintiff
must prove the damage, they have suffered unless the sum named is
a genuine pre-estimate”.
[44] Be that as it may, there is finally still uncertainty on the resultant
consequences if the court finds the stipulated provision unreasonable.
Is the innocent party then put to the obligation to prove its actual loss?
Alternatively as seemingly suggested in Oil & Natural Gas Corp Ltd,
should the court objectively determine reasonable compensation by
adjustment of the stipulated provision? This has not been answered
because it was unnecessary for their Lordships to do so in Cubic
Electronics since the sums involved were found reasonable.
Conclusion
[45] The revisitation and the reformulated principles in the
interpretation of section 75 of the Act by the Federal Court in Cubic
Electronics have changed the ground rules on the imposition and
enforcement of liquidated damages and will be a boon for many
involved in contractual disputes particularly those in the construction
industry where the set-off of liquidated damages for delayed
completion feature in most statutory adjudication, arbitration and
litigation in the construction court.

The Rights of Accused Persons in
Criminal Cases in Malaysia:
A Brief Overview
by
Justice Collin Lawrence Sequerah*

I. Introduction
[1] This article aims to present a brief overview of the rights available
to accused persons in Malaysia.
[2] The article outlines some of the safeguards provided by the law
from the time an accused person is arrested until he is charged in
court. The opening part of the article involves an examination of the
relevant provisions of the Federal Constitution (“the Constitution”),
the Criminal Procedure Code (“the CPC”) as well as other pieces of
relevant legislation in this regard.
[3] The procedures that apply in a trial of an accused who stands
charged for an offence are also discussed as well as the duty imposed
upon a court of law during the course of a trial. The procedures
discussed are with respect to trials in the High Court in the main. They
do not include the process of trial in the lower courts although much
of the applicable procedures are identical. The section in respect of
appeals, however, are considered at the High Court, Court of Appeal
and Federal Court levels.
[4] The article goes on to also examine certain pieces of legislation
that adopt special procedures. These procedures represent a somewhat
significant departure from the usual procedures and rights that apply
when an accused is charged in court.
[5] These special procedures are embodied in certain legislation such
as the Security Offences (Special Measures) Act 2012 (“SOSMA”) as
well as laws relating to preventive detention such as the Prevention
of Crime Act 1959 (“POCA”), Prevention of Terrorism Act 2015
* Judge of the High Court of Malaya.
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(“POTA”), the Dangerous Drugs (Special Preventive Measures) Act
1985 (“DDSPMA”) and the Special Measures Against Terrorism in
Foreign Countries Act 2015 (“SMATIFC”).
[6] The article concludes with a commentary on whether the laws
and procedures currently in place provide adequate safeguards for
accused persons in criminal cases and whether any departures from
these usual safeguards in certain of those cases are justified.
II. Innocent until proven guilty
[7] This concept that one is innocent until proven guilty is recognised
in Article 11 of the United Nation’s Universal Declaration of Human
Rights which states, “Everyone charged with a penal offence has the
right to be presumed innocent until proven guilty according to law
in a public trial at which they have had all the guarantees necessary
for their defence.” A similar declaration is contained in the European
Convention of Human Rights.
[8] In Malaysia, this right is embodied in Article 5 of the Constitution.
As this forms the bedrock of the rights of accused persons in this
country, it is best that the Article is set out in its entirety.
5. Liberty of the person
(1) No person shall be deprived of his life or personal liberty
save in accordance with law.
(2) Where complaint is made to a High Court or any judge
thereof that a person is being unlawfully detained the court
shall inquire into the complaint and, unless satisfied that the
detention is lawful, shall order him to be produced before
the court and release him.
(3) Where a person is arrested he shall be informed as soon as
may be of the grounds of his arrest and shall be allowed to
consult and be defended by a legal practitioner of his choice.
(4) Where a person is arrested and not released he shall without
unreasonable delay, and in any case within twenty-four hours
(excluding the time of any necessary journey) be produced
before a magistrate and shall not be further detained in custody
without the magistrate’s authority:
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		Provided that this Clause shall not apply to the arrest or
detention of any person under the existing law relating to
restricted residence, and all the provisions of this Clause
shall be deemed to have been an integral part of this Article
as from Merdeka Day:
		 Provided further that in its application to a person, other than
a citizen, who is arrested or detained under the law relating
to immigration, this Clause shall be read as if there were
substituted for the words “without unreasonable delay, and
in any case within twenty-four hours (excluding the time of
any necessary journey)” the words “within fourteen days”:
		 And provided further that in the case of an arrest for an offence
which is triable by a Syariah court, references in this Clause
to a magistrate shall be construed as including references to
a judge of a Syariah court.
(5) Clauses (3) and (4) do not apply to an enemy alien.

[9] It can be seen that the presumption of innocence in Article 5 of
the Constitution is reflected first and foremost in the treatment of the
suspect immediately after the arrest. Of critical practical importance
is Article 5(3) of the Constitution which consists of two limbs, the first
of which provides that, when a person is arrested, he is entitled to
be informed of his grounds of arrest and the second that the accused
person is entitled to be represented by a counsel of his own choice.
[10] So fundamental is this right that it is reproduced in section 28A
of the CPC which provides:
28A. Rights of person arrested
(1) A person arrested without a warrant shall be informed as soon
as may be of the grounds of his arrest by the police officer
making the arrest; and
(2) A police officer shall, before commencing any form of
questioning or recording of any statement from the person
arrested, inform the person that he may –
(a) communicate or attempt to communicate, with a relative
or friend to inform his whereabouts; and
(b) communicate or attempt to communicate and consult
with a legal practitioner of his choice.
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[11] The concept of being entitled to be informed of his grounds of
arrest as soon as possible is also a well-established common law right.
[12] In Christie & Anor v Leachinsky,1 Viscount Simon said that “if a
policeman arrests without a warrant, he must in ordinary circumstances
inform the person arrested on the true grounds of arrest. He is not
entitled to keep the reason to himself or to give a reason which is not
a true reason. In other words, the citizen is entitled to know on what
charge or on suspicion of what crime he is being seized …”.
[13] This concept and right was also adopted by our courts in the
case of Abdul Rahman v Tan Jo Koh2 where the Federal Court ruled that
“neither arrest nor detention can be properly carried out without the
accused person being told the offence for which he is being arrested”.
[14] The right to be informed of the grounds of arrest also applies
to arrests under preventive detention laws as was held in the case of
Re PE Long @ Jimmy & Ors; PE Long & Ors v Menteri Hal Ehwal Dalam
Negeri Malaysia & Ors.3
[15] It will be noted that apart from stating generally that an accused
person has a right to be informed as soon as may be of the grounds
of his arrest, both Article 5 of the Constitution and section 28A of the
CPC do not specifically stipulate a time frame for this to occur.
[16] In the Federal Court case of Ooi Ah Phua v Officer-in-Charge
Criminal Investigation, Kedah/Perlis4 (“Ooi Ah Phua”) it was held that
“as soon as maybe was said to mean he should be informed as soon
as possible or in the shortest practicable time”.
[17] The phrase “as soon as may be” was also considered in the
case of Aminah v Superintendent of Prison, Pengkalan Chepa, Kelantan5
where it was opined that it meant “as nearly as is reasonable in the
circumstances of the particular case”.
[18] In PP v Mah Chuen Lim & Ors,6 the court in interpreting the
phrase “as soon as reasonable” referred to clause 38 of the Eleventh
1
2
3
4
5
6

[1947] 1 All ER 567.
[1968] 1 MLJ 205.
[1976] 2 MLJ 133.
[1975] 2 MLJ 198.
[1968] 1 MLJ 92.
[1975] 1 MLJ 95.
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Schedule to the Interpretation and General Clauses Ordinance 1948
which states that “Where no time prescribed or allowed within which
anything shall be done, anything shall be done with all convenience
speed and as often as the prescribed occasions arises.”.
[19] The right to be informed as soon as possible of the grounds of
arrest is therefore not to be taken to mean an immediate right.
[20] Article 5(3) of the Constitution and section 28A of the CPC both
recognise the right of an accused person to appoint a counsel of his
choice. Section 28A of the CPC goes further and states that where the
person arrested wishes to communicate or attempt to communicate
with the persons referred to in paragraphs (2)(a) and (b) which includes
a legal practitioner, the police officer shall, as soon as may be, allow
the arrested person to do so.
[21] This right has also been the subject of judicial interpretation. In
the case of Ramli bin Salleh v Inspector Yahya bin Hashim,7 Syed Agil
Barakbah J held that the right begins the day of his arrest but subject
to certain legitimate restrictions.
[22] Whereas in Ooi Ah Phua, Suffian LP speaking for the Federal Court
held that an arrested person’s right to consult his lawyer immediately
after his arrest is a qualified right.
[23] The rationale for this state of affairs can be discerned from the
following portion of the judgment in the last-mentioned case as
follows:
With respect I agree that the right of an arrested person to consult
his lawyer begins from the moment of arrest, but I am of the opinion
that that right cannot be exercised immediately after arrest. A balance
has to be struck between the right of the arrested person to consult
his lawyer on the one hand and on the other the duty of the police
to protect the public from wrongdoers by apprehending them and
collecting whatever evidence exists against them. The interest of
justice is as important as the interest of arrested persons and it is
well-known that criminal elements are deterred most of all by the
certainty of detection, arrest and punishment.

7 [1973] 1 MLJ 54.
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[24] It is apparent that the apprehension of the learned judge seems to
be with respect to the risk of possible interference with the investigations
being conducted by the police should the right to see counsel arise
immediately after arrest.
III. Pre-trial procedures
[25] The right enshrined in Article 5(1) of the Constitution that no
person shall be deprived of his life or personal liberty save in accordance
with law and that contained in Article 8(1) that all persons are equal
before the law and entitled to equal protection of the law respectively,
form the foundation upon which the system of our criminal justice rests.
[26] The right to be heard and the rule against biasness are part of the
principles embodied in these Articles. Also implicit in these safeguards
is the right to due process of which a corollary is the right to a fair
trial which necessarily encompasses the right to a speedy trial.
A. Pre-trial conference, case management and plea bargaining
[27] Therefore, with a view to overcoming the backlog of pending
criminal cases and to promote the expeditious disposal of these cases,
provisions have been introduced through a series of amendments to
the CPC. These include section 172A of the CPC with regard to pretrial conferences, case management under section 172B as well as plea
bargaining under section 172C of the CPC respectively.
[28] Section 172A of the CPC introduces a pre-trial conference which
provides for an accused, who must be represented by counsel, and the
Public Prosecutor, but in the absence of any judicial officer, to meet
before the case management process and discuss the merits of their
respective cases to narrow down the issues of contention, compliance
with section 51A of the CPC or to reach an agreement on a plea bargain.
[29] This process must be held within 30 days from the date when
the accused was charged in court or at any reasonable time before the
case management process. However, this process does not involve
the court and all matters agreed upon must be formalised in writing
and signed by both parties.
[30] Section 172B of the CPC allows the court to conduct case
management before trial dates are fixed. The purpose of having
case management is to require the parties to present to the court any
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matter that they have considered and agreed upon during the pretrial conference.
[31] The court is also under a duty to ensure that all documents under
section 51A of the CPC are served on the defence and may also direct
the prosecution to prepare witness statements and serve them to the
defence before the trial date.
[32] With a view to facilitating expeditious fixing of trial dates,
section 172B(1) of the CPC also stipulates that case management is to
be held within 60 days from the date the accused is charged in court
and the subsequent case management can take place two weeks before
the commencement of trial.
[33] Section 172C of the CPC provides for the right of the accused
to make an application for plea bargaining in the court in which his
offence is to be tried. In brief, plea bargaining is the process where
the accused agrees to plead guilty in exchange for a reduced sentence.
[34] The duty of the court is to ensure that the process of plea bargaining
is completed voluntarily. If the court finds that the application for
plea bargaining is made involuntarily by the accused, the court shall
dismiss the application and the case will proceed for trial before
another court as provided in section 172C(6) of the CPC.
[35] Practice Direction No. 2 of 2012 provides that plea bargaining
can be conducted during a pre-trial conference (section 172A(4)(f) of
the CPC and section 172B(2)(i) of the CPC) or in the form of Form 28A
that can be done at any time before trial (section 172C of the CPC).
When the plea bargaining process produces an agreed satisfactory
disposition of the case, such agreement must be reduced into a written
form and tendered to the court whereupon the court must give effect
to the agreement as provided under section 172C(7) of the CPC.
B. Pre-trial disclosure of documents
[36] By way of amendment to the CPC in 2006, section 51A was inserted.
This section provides for automatic disclosure by the prosecution to
the defence of three types of documents or materials that would form
part of the prosecution’s case before commencement of the trial.
[37] These documents are the first information report made under
section 107 of the CPC, any document which would be tendered as
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part of the evidence for the prosecution and a written statement of facts
favourable to the defence of the accused signed by the prosecution or
any person conducting the prosecution.
[38] This amendment represented an important departure from
previous practice where the only documents the defence would have
been entitled to was only the charge sheet, the police report, if it was
a first information report, and the cautioned statement of the accused
himself, if any.
[39] The amendment is therefore timely in that it ensures a more
level playing field in criminal cases between the prosecution and
the defence.
[40] Compliance with section 51A of the CPC is mandatory and Abdul
Hamid Embong FCJ in the case of Dato’ Seri Anwar Ibrahim v PP8 held:
Section 51A of the CPC is new. It provides for a mandatory obligation
on the part of the prosecution to supply to an accused person the
first information report made under s 107 of the CPC, a copy of any
document which would be part of the prosecution’s case and any
statements of fact favourable to the defence, (with a safeguard on
public interest consideration).

[41] However, non-compliance with the section will not nullify the
trial. Reference can be made to the decision in the case of Mohamad
Karim Bujang v PP,9 which held:
Where the accused did not make such request and at the trial, the
accused was given the opportunity to examine the documents
beforehand and was not prejudiced by not being given the documents
in advance, then the trial could not be a nullity on account of noncompliance with the section.

C. Production of documents, etc.
[42] Unlike section 51A of the CPC, section 51 of the CPC is not new
and gives a discretion to the court to order for the production of any
property for the purpose of any investigation, inquiry, trial or other
proceedings upon an application made by the accused person or the
prosecution.
8 [2010] 4 AMR 292; [2010] 4 CLJ 265.
9 [2014] 2 CLJ 755.
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[43] It provides:
(1) Whenever any Court or police officer making a police investigation
considers that the production of any property or document is
necessary or desirable for the purposes of any investigation,
inquiry, trial or other proceeding under this Code by or before that
Court or officer, such Court may issue a summons or such officer
a written order to the person in whose possession or power such
property or document is believed to be requiring him to attend
and produce it or to produce it at the time and place stated in the
summons or order.

[44] In the case of PP v Raymond Chia Kim Chwee and Another Case10
(“Raymond Chia”), the Court of Appeal held:
… the court has no power to order production of documents without
first issuing a summons. The proper procedure would be the
requesting party to make an application against a particular party
and to specify the documents or property required to be produced
by such person. In the instant case, no summons had been issued and
on the facts no summons could have been issued as the application
was in too general a form.

[45] The decision in Raymond Chia was followed in the case of PP v Au
Seh Chun11 where it was decided that the court has no power to order
for the production of documents without first issuing a summons.
[46] The application of section 51 of the CPC was further explained
in the case of Dato’ Seri Anwar Ibrahim v PP12 where the Federal Court
held:
… although the language in that section is seemingly wide it should
not be taken to be capable of allowing for a wide ranging application
… . Its scope is confined to the production of documents or materials
which are “necessary or desirable” for the purposes of the trial. And
these two qualifications depend on which particular stage or point
of time the application was made. If, as happened in this case, it was
made at the pre-trial stage, then the discovery must be confined to
the matters that are specified in the charge.

10 [1983] 1 CLJ 321.
11 [1998] 6 MLJ 179.
12 Supra, n 8.
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D. Bail
[47] Bailable offences under section 387 of the CPC are offences
where the accused is entitled to bail as of right. Section 387 of the
CPC stipulates that when any person other than a person accused of
a non-bailable offence is arrested or detained without warrant, that
person shall be released on bail.
[48] It has been held that the term “shall be released on bail” in
section 387(1) of the CPC is mandatory. By virtue of this provision,
a person accused of a bailable offence is entitled to bail as of right.
There is no question of any discretion in granting bail and the court
is bound to comply with the provisions under that section.13
[49] Non-bailable offences under section 388 of the CPC are those
where grant of bail is at the discretion of the court. The learned author
of the book, Criminal Litigation Process,14 has conveniently divided this
into three categories of persons.
[50] The first are those where there are no reasonable grounds to
believe that the accused is guilty of such offence but there are sufficient
grounds for further inquiry in which case the accused may be released
on bail by the officer in charge of a police district or a court.
[51] The second is where there are reasonable grounds to believe
that the accused is guilty in which case he shall not be so released.
However, this does not mean that the offence is unbailable or that
bail is not allowed.
[52] The third category is where the accused is under the age of
16 years or any woman or any sick or infirm person under the proviso
to section 388(1) of the CPC, in which case the court may direct that
such accused person be released on bail even though there are grounds
to believe that the accused is guilty.
[53] An example of the latter type can be seen in the case of PP v
Dato’ Balwant Singh (No. 1)15 where the proviso was invoked to grant
13 See Mohd Jalil bin Abdullah & Anor v PP [1996] 5 MLJ 564.
14 Baljit Singh Sidhu, Criminal Litigation Process, 3rd edn (Sweet & Maxwell
Malaysia), p 501.
15 [2002] 3 AMR 3731; [2002] 4 MLJ 427.
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bail for the non-bailable offence of murder under section 302 of the
Penal Code on the grounds that the accused was of advanced age and
suffered from ill health.
[54] A recent example of this also was when the children and the wife
of the deceased in the Cradle Fund Chief Executive Officer, Nazrin
Hassan’s murder case were granted bail. In the case of the wife, the
bail was granted by the Federal Court after the High Court and Court
of Appeal had earlier denied bail.
[55] Unbailable offences are those where there is no discretion to grant
bail and include offences under section 12 of the Firearms (Increased
Penalties) Act 1971 and those under section 41B of the Dangerous
Drugs Act 1952.
IV. Criminal trial procedures and the burden of proof
[56] Section 178 of the CPC provides for the procedure at the
commencement of a trial which includes the reading of the charge
and the taking of the plea. Section 179 of the CPC provides for the
prosecution to present an opening speech which normally outlines
the foundation of the prosecution’s case and how they intend to go
about proving their case against the accused.
[57] Section 179(2) of the CPC provides that the prosecution shall
then examine his witnesses, who may in turn be cross-examined for
the defence and, if necessary, re-examined.
[58] The process of a criminal trial is essentially a two-stage one
consisting of the prosecution’s case, and if defence is called, the case
for the defence.
[59] The duty of the court at the end of the prosecution’s case is set
out in section 180(1) of the CPC which stipulates that when the case
for the prosecution is concluded the court shall consider whether
the prosecution has made out a prima facie case against the accused.
[60] Section 180(4) of the CPC provides that for the purpose of the
section, a prima facie case is made out against the accused where the
prosecution has adduced credible evidence proving each ingredient
of the offence which if unrebutted or unexplained would warrant a
conviction.
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[61] The cases of PP v Dato’ Seri Anwar bin Ibrahim (No. 3),16 Looi Kow
Chai & Anor v PP17 (“Looi Kow Chai)”, Balachandran v PP18 and PP v
Mohd Radzi bin Abu Bakar19 respectively lay down the proposition
that at the end of the case for the prosecution, their evidence must
be subject to maximum evaluation in order to determine whether a
prima facie case has been made out.
[62] In Looi Kow Chai,20 the Court of Appeal held:
It therefore follows that there is only one exercise that a judge
sitting alone under s 180 of the CPC has to undertake at the close of
the prosecution case. He must subject the prosecution evidence to
maximum evaluation and to ask himself the question: if I decide to
call upon the accused to enter his defence and he elects to remain
silent, am I prepared to convict him on the totality of the evidence
contained in the prosecution case? If the answer is in the negative
then no prima facie case has been made out and the accused would
be entitled to an acquittal.

[63] Should a statutory presumption arise against the accused, it is
incumbent upon him or her to rebut such presumption on a balance
of probabilities. See PP v Yuvaraj.21
[64] Should a prima facie case be established, the court will order the
accused to enter his defence as provided in section 180(3) of the CPC.
The accused will then be given three alternatives thereafter, namely,
to give sworn evidence, to give unsworn evidence (“statement from
the dock”) or to remain silent.
[65] Should the accused give sworn evidence, he will be subject to
cross-examination by the prosecution. However, should the accused
elect to give unsworn evidence or make a statement from the dock,
the prosecution will not have the opportunity to cross-examine the
accused. Should the accused choose to remain silent, the court then
shall exercise its powers to pass sentence against the accused after
recording a conviction.
16
17
18
19
20
21

(No. 3) [1999] 2 AMR 2017; [1999] 2 MLJ 1.
[2003] 2 AMR 89.
[2005] 1 AMR 321; [2005] 1 CLJ 85.
[2005] 6 AMR 203.
Supra, n 17.
[1968] 1 LNS 115; [1969] 2 MLJ 89.
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[66] Section 182A of the CPC stipulates the procedure at the conclusion
of the trial and states that the court shall consider all the evidence
adduced before it and shall decide whether the prosecution has proved
its case beyond reasonable doubt.
[67] Section 182A(2) of the CPC stipulates that if the court finds that
the prosecution has proved its case beyond reasonable doubt, the
court shall find the accused guilty and he may be convicted on it while
subsection (3) states that if the court finds that the prosecution has
not proved its case beyond reasonable doubt, the court shall record
an order of acquittal.
[68] In Prasit Punyang v PP,22 the Court of Appeal held:
In accordance with the provisions of s 182A(1) of the Criminal
Procedure Code, it is the bounden duty of the learned JC, at the
conclusion of the trial, to consider all the evidence adduced before
him and shall decide whether the prosecution has proved its case
beyond reasonable doubt. The legislature has advisedly used the
term all the evidence. The emphasis must be on the word all.

[69] The case of Mat v PP23 (“Mat v PP”) described the correct thought
process and stages that should be followed by a trial court in the
assessment and evaluation of the defence’s evidence. It was held by
Suffian J (as he then was) in that case as follows:
The position may be conveniently stated as follows:
(a) If you are satisfied beyond reasonable doubt as to the accused‘s
guilt … Convict.
(b) If you accept or believe the accused‘s explanation … Acquit.
(c) If you do not accept or believe the accused‘s explanation …
Do not convict but consider the next steps below.
(d) If you do not accept or believe the accused‘s explanation and
that explanation does not raise in your mind a reasonable
doubt as to his guilt … Convict.

22 [2014] 4 MLJ 282.
23 [1963] MLJ 263.
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(e) If you do not accept or believe the accused‘s explanation but
nevertheless it raises in your mind a reasonable doubt as to
his guilt … Acquit.

[70] The approach in Mat v PP was endorsed by the Federal Court as
being the correct one to adopt when evaluating the evidence of the
defence’s case in PP v Mohd Radzi bin Abu Bakar.24
[71] Mat v PP, although decided quite some time ago, still represents
the gold standard which a trial court ought to adhere to in the analysis
of whether the prosecution has proved its case beyond a reasonable
doubt.
[72] As indicated earlier, should a statutory presumption arise, it is
incumbent on the accused to rebut such presumption on a balance of
probabilities in order to secure an acquittal.
[73] This latter burden was described by Lord Denning in Miller v
Minister of Pensions25 as follows:
That degree is well settled. It must carry a reasonable degree of
probability, but not so high as is required in a criminal case. If the
evidence is such that the tribunal can say: “We think it more probable
than not,” the burden is discharged but, if the probabilities are equal,
it is not.

V. Appeals
[74] Upon a conviction being recorded against an accused, he has
the right to appeal to a higher court in the judicial hierarchy against
both conviction and sentence.
[75] Section 26 of the Courts of Judicature Act 1964 (“the CJA”)
provides for the jurisdiction of the High Court in hearing criminal
appeals from the subordinate courts, which are the Magistrates’ Court
and the Sessions Court. The procedure for such appeals are stipulated
in Chapter XXX of the CPC.
[76] There is a distinction between an appeal and a revision. An
appeal is as of right whereas a revision is upon a judge calling for
24 [2005] 6 AMR 203; [2005] 6 MLJ 393.
25 [1947] 2 All ER 372.
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and examining the record of proceedings before any subordinate
Criminal Court for the purpose of satisfying himself as to the
correctness, legality or propriety of any finding, sentence or order
recorded or passed.
[77] In practice, quite a number of revisions are initiated by one of the
aggrieved parties writing to the court setting out the circumstances
and reasons for moving the court for a revision.
[78] Unlike an appeal, there is also no time limit to apply for a revision.
The court confines itself only to errors of law or procedure with a view
to preventing or correcting a miscarriage of justice in a revision. In
an appeal, on the other hand, the court can consider all questions of
fact and law raised.
[79] Courts however, must be guarded against attempts at a revision
being utilised as a substitute or a disguise for an appeal where the
time limit for filing an appeal has lapsed.
[80] Section 50 of the CJA stipulates that the Court of Appeal has
the jurisdiction to hear and determine appeals from decisions of the
High Court made in the exercise of its original jurisdiction, decisions
of the High Court made in the exercise of its appellate or revisionary
jurisdiction in respect of matters decided by the Sessions Court and
decisions of the High Court made in the exercise of its appellate
or revisionary jurisdiction in respect of matters decided by the
Magistrates’ Court.
[81] In respect of the last category, by virtue of section 50(2) of the
CJA, appeals shall be confined only to questions of law which had
arisen in the course of the appeal or revision and the determination
of which by the High Court had affected the event of the appeal or
revision. Leave is also required except in the case where the appeal
is brought by the Public Prosecutor.
[82] Section 87 of the CJA stipulates that the Federal Court shall have
jurisdiction to hear and determine any appeal from any decision of
the Court of Appeal in its appellate jurisdiction in respect of any
criminal matter decided by the High Court in its original jurisdiction.
Such appeal may lie on a question of fact or a question of law or on
a question of mixed fact and law.
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VI. Security Offences (Special Measures) Act 2012 (Act 747)
[83] The Security Offences (Special Measures) Act 2012 (“SOSMA”)
is stated to be an Act enacted to provide for special measures relating
to security offences for the purpose of maintaining public order and
scrutiny.
[84] The rationale for the Act is explained further in the second part
of the preamble, which is to prevent any action or threatened action
from persons both inside and outside Malaysia with regard to the
following:
(1) to cause, or to cause a substantial number of citizens to fear,
organized violence against persons or property;
(2) to excite disaffection against the Yang di-Pertuan Agong;
(3) which is prejudicial to public order in, or the security of, the
Federation or any part thereof; or
(4) to procure the alteration, otherwise than by lawful means, of
anything by law established.

[85] It is important to note that the SOSMA was enacted pursuant to
Article 149 of the Constitution which empowers Parliament to enact
legislation against subversion, action prejudicial to public order, etc.
[86] This means that any provision of that law designed to stop or
prevent that action is valid notwithstanding that it is inconsistent with
any of the provisions of Articles 5, 9, 10 or 13 of the Constitution all
of which relate to the guarantee of certain fundamental rights of
citizens.
[87] Security offences are defined in section 3 of the SOSMA to be
offences specified in the First Schedule which are as follows:
Penal Code [Act 574] –
(i) Offences under Chapter VI (Offences against the State);
(ii) Offences under Chapter VIA (Offences relating to
Terrorism);
(iii) Offences under Chapter VIB (Organised Crime);
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Anti-Trafficking in Persons and Anti-Smuggling of Migrants Act
2007 [Act 670] –
Offences under Part IIIA (Smuggling of Migrants); and
Special Measures Against Terrorism in Foreign Countries Act
2015 [Act 770].
[88] The enactment of the SOSMA has far reaching consequences with
regard to the rights of accused persons and represents a significant
departure from the rights normally accorded to an accused.
[89] As an example, the right of the accused to consult a legal
practitioner of his choice is made subject to section 5(2) of the SOSMA
which stipulates:
A police officer not below the rank of Superintendent of Police
may authorize a delay of not more than forty-eight hours for the
consultation under paragraph (1)(b) (“right to counsel of choice”),
if he is of the view that –
(a) there are reasonable grounds for believing that the exercise of
that right will interfere with evidence connected to security
offence;
(b) it will lead to harm to another;
(c) it will lead to the alerting of other person suspected of having
committed such an offence but who are not yet arrested; or
(d) it will hinder the recovery of property obtained as a result of
such an offence.

[90] It will be noted that whether or not the stipulated risks or dangers
exist is determined by very subjective considerations. This of course
makes it vulnerable to possible abuse.
[91] By virtue of section 6(1) of the SOSMA, the Public Prosecutor, if
he considers that it is likely to contain any information relating to the
commission of a security offence, may authorise any police officer or
any other person to intercept, detain and open any postal article in the
course of transmission by post, to intercept any message transmitted
or received by any communication or to intercept or listen to any
conversation by any communication.
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[92] This power of course entitles the Public Prosecutor to authorise
the tapping of communication devices such as mobile phones and
normal landline telephones with the objective of listening to any
communication.
[93] Section 8(1) of the SOSMA also represents a significant departure
from normal procedures applicable to pre-trial discovery and disclosure
of documents. That section stipulates that notwithstanding section 51A
of the CPC relating to disclosure of certain documents and facts, if
the trial of a security offence involves matters relating to sensitive
information, the Public Prosecutor may, before the commencement
of the trial, apply by way of an ex parte application to the court to be
exempted from the obligations under section 51A of the CPC.
[94] The court will then view the sensitive information and other
documents relating to the sensitive information and the court shall, in
lieu of the delivery of the documents by the Public Prosecutor to the
accused, order the Public Prosecutor to produce a statement setting
out relevant facts that the sensitive information would tend to prove
or a summary of the sensitive information to be admitted as evidence.
[95] Upon delivery of the statement or summary of the sensitive
information pursuant to section 51A of the CPC, if the accused
objects to the admission of the statement or summary of the sensitive
information as evidence, the accused’s counsel shall be allowed to view
the sensitive information, submit against admission of the statement
or summary of the sensitive information in the trial and submit that
the sensitive information is to be disclosed to the accused.
[96] The hearing shall be held in camera and after hearing the Public
Prosecutor’s submission, the court shall decide whether the statement
or summary of the sensitive information is admissible as evidence or
the sensitive information be disclosed to the accused.
[97] The decision of the court under this section is non-appealable.
[98] Under section 13(1) of the SOSMA, bail shall not be granted
to a person who has been charged with a security offence with the
exception of a person below the age of 18 years, a woman or a sick
or infirm person.
[99] Such person may be released on bail subject to an application by
the Public Prosecutor that the person be attached with an electronic
monitoring device in accordance with the CPC.
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[100] However, there is no discretion to grant bail for anyone charged
with an offence under Chapter VIA of the Penal Code which relates
to terrorism and terrorists, and under the Special Measures Against
Terrorism in Foreign Countries Act 2015.
[101] The wordings “subject to an application by the Public Prosecutor
that the person be attached with an electronic monitoring device in
accordance with the CPC” arose for interpretation in the case of Jimmy
Seah Thian Heng & 4 Ors v PP (and 4 Other Applications).26
[102] The issue in that case was whether on the wording of section 13
of the SOSMA, bail can only be granted if the Public Prosecutor first
applies for an electronic monitoring device (“EMD”) to be attached
to the person seeking bail or is the court vested with a discretion to
grant bail notwithstanding the fact that there is no application by the
Public Prosecutor to attach an EMD to the person seeking bail.
[103] In allowing the application for bail for the applicants charged
under the SOSMA, the High Court held as follows:
… as was remarked in Ooi Chee Tiong v Pendakwa Raya [2016] 1 AMR
702 “… no right thinking prosecutor would have applied for bail
on behalf of the accused person.” To avoid such absurdity, the said
provision ought to be construed in such a manner as would have the
effect of retaining the discretion of the court to grant bail to the three
categories of persons mentioned thereunder should it be deemed fit.
Such interpretation is consonant with the explanatory note to the Bill
of the said Act. Any other construction would in light of the fact that
it is unlikely for the PP on his own accord to advance an application
for bail, render the right to bail illusory. Hence in order to avoid
manifest absurdity, the provision must be construed as retaining
the discretion of the court in this matter … .
… Following from the decision in Semenyih Jaya Sdn Bhd v Pentadbir
Tanah Daerah Hulu Langat (and Another Reference) [2017] 4 AMR 123
(“Semenyih Jaya”) and the basic propositions derived therefrom, it
can be surmised that any provision that seeks to remove from the
court an exercise of its discretion to grant bail and vest it in the hands
of the PP, is contrary to the provisions of Article 121 of the Federal
Constitution (“the Constitution”) and cannot be countenanced.

26 [2018] 6 AMR 345.
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[104] That decision therefore makes it clear that notwithstanding the
refusal of the Public Prosecutor to apply for the EMD, the court still
retains its discretion to grant bail in appropriate circumstances.
[105] Another departure from the usual procedures applicable to
accused persons is the provision for protected witnesses. This is
defined in section 3 of the SOSMA to mean a witness whose exposure
will jeopardise either the gathering of evidence or intelligence, or his
life and well-being.
[106] Section 14 expressly stipulates that the evidence of such a witness
is to be given in a special manner notwithstanding Article 5 of the
Constitution and section 264 of the CPC.
[107] Under this section, should any of the witnesses for the prosecution
refuse to have his identity disclosed and wishes to give evidence in
such a manner that he would not be seen or heard by both the accused
and his counsel, the Public Prosecutor may make an oral application
to the court.
[108] The court shall then hold an inquiry in camera by questioning
the witness concerned or any other witness in the absence of the
accused and his counsel.
[109] Section 14(2A) of the SOSMA provides that the court shall notify
the prosecution of its decision to protect the identity of the witness
within seven days of the inquiry.
[110] Within seven days of the decision, the prosecution may appeal
against a refusal by the court to protect the identity of the witness.
[111] If after such inquiry the court is satisfied as to the need to
protect the identity of the witness, the evidence of such witness shall
be given in such manner that he would not be visible to the accused
and his counsel, but would be visible to the court; and further if the
witness fears that his voice may be recognised, his evidence shall be
given in such manner that he would not be heard by the accused and
his counsel.
[112] The court may disallow such questions to be put to the witness
as to his name, address, age, occupation, race or other particulars or
such other questions as in the opinion of the court would lead to the
witness’s identification.
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[113] As can be appreciated, the above provisions represent a
significant departure from the usual procedures applicable. Due to
the specific nature of the provisions, the maxim generalia specialibus
non derogant would apply to the effect that the specific provisions in
the SOSMA would operate to override the more general provisions
in the CPC.
[114] In order to further appreciate the manner in which the rule in
respect of protected witnesses operate on a practical level, reference
can be made to the case of PP v Hassan Hj Ali Basri,27 where it was held:
I deliberately did not record the questions I posed to the witnesses or
their answers during the inquiry in the notes of proceedings as that
could give clues to their identity. It should be noted that even during
cross-examination, questions that could lead to the identification of
a protected witness are barred (see s. 14(4) of the SOSMA). When
the protected witnesses gave evidence, they were not visible to the
accused and his counsel. The protected witnesses had been placed
in a secured room in the court premises. The secured room was
connected to the open court via a video and audio link. The video
images were displayed only on the computer screen of the judge.
The audio link was made available to the judge, DPP and the court
interpreter. The questions of the DPP and counsel for accused were
posed to the protected witnesses through the court interpreter
who relayed the questions through the audio link to the protected
witnesses. The answers of the witnesses were also relayed back to
the court through the same manner. This procedure was adopted in
order to comply with s. 14(3) that I reproduced above.

[115] Another method employed is for the questions and answers
posed to the witness who is giving evidence in a secured room, to
be typed and the questions and answers posed will then appear on
a screen visible to the prosecution and defence. Only the trial judge
will have the opportunity of seeing and hearing the witness through
a monitor on the bench, the other person of course being the typist
present in the secured room.
[116] By virtue of section 18A of the SOSMA, any statement by an
accused whether made orally or in writing to any person at any
time shall be admissible in evidence. This is expressed to be so
27 [2013] 5 AMR 691; [2014] 2 CLJ 72.
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notwithstanding that this is inconsistent with the Evidence Act 1950
(“the EA”).
[117] The relevant provisions in the EA are sections 24 and 26
respectively where, inter alia, a confession caused by inducement,
threat or promise is irrelevant in a criminal proceeding.
[118] This again is a significant departure not only from the provisions
of the EA but also the CPC, especially section 113 of the CPC which
provides that a statement made by an accused under section 112 of
the CPC is inadmissible against an accused person.
[119] Any confession thus obtained under the SOSMA against the
accused person can be admitted and used against the accused even
if it was given involuntarily.
VII. Prevention of Crime Act 1959 (Act 297)
[120] The Prevention of Crime Act 1959 (“POCA”) was enacted with
a view to the prevention of organised crime throughout Malaysia and
for the control of criminals, members of secret societies, terrorists and
other undesirable persons.
[121] When a person is arrested and detained under the POCA, the
police officer shall bring the detainee before a magistrate and the
magistrate shall remand the person in police custody for a period
up to 21 days.
[122] Pursuant to section 4(1) of the POCA, unlike section 117 of the
CPC, the magistrate hearing the application for an order of detention
has no discretion to decide the period for the detention as section 4(1)
provides a mandatory requirement for the magistrate to order for
detention of 21 days upon receiving a statement in writing signed
by a police officer.
[123] The first remand period of 21 days can be extended to another
38 days provided a statement in writing be submitted to the magistrate
signed by the Public Prosecutor stating that in his opinion sufficient
evidence exists to justify the holding of an inquiry or by a police
officer not below the rank of Assistant Superintendent stating that it
is intended to hold an inquiry into the case of that person.
[124] Pursuant to section 7B of the POCA, there is a Prevention
of Crime Board (“the POCB”) established which shall consist of a
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chairman, who shall be a legally qualified person with at least 15 years’
experience in the legal field, a deputy chairman and not less than three
and not more than six other members. All members of the POCB are
appointed by the Yang di-Pertuan Agong.
[125] The POCB is set up pursuant to Article 151 of the Constitution.
This Article, inter alia, provides that no citizen shall continue to be
detained under any laws pertaining to preventive detention unless
an Advisory Board has considered any representations made by him
and made recommendations thereon to the Yang di-Pertuan Agong
within three months of receiving such representations.
[126] The Advisory Board under Article 151 of the Constitution shall
consist of a chairman, who shall be appointed by the Yang di-Pertuan
Agong and who shall be or have been, or be qualified to be, a judge
of the Federal Court, the Court of Appeal or a High Court, or shall
before Malaysia Day have been a judge of the Supreme Court, and two
other members who shall be appointed by the Yang di-Pertuan Agong.
[127] The establishment of the POCB is designed to act as a safeguard
against any form of arbitrary action on the part of the Executive. One
valid criticism however, is that the Executive still has indirect control
over the POCB as its composition is normally comprised of candidates
proposed by the Executive.
[128] The POCA provides that when a person is brought before the
POCB, after considering the finding by the Inquiry Officer and the
POCB is satisfied that no sufficient grounds for believing that the
person is a member of any of the registrable categories, the POCB
shall direct the person to be produced before a Sessions Court judge,
who shall thereupon discharge the order of remand made under
section 4 and, if there are no other grounds on which the person is
lawfully detained, shall order his immediate release.
[129] However, if the POCB is of the opinion that there are sufficient
grounds for believing that the person is a member of any of the
registrable categories, the POCB shall either direct the Registrar to
enter in the Register the name and particulars of any person who is a
member of any of the registrable categories or order the person to be
subjected to police supervision or direct that any registered person
be detained under a detention order for a period not exceeding two
years.
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[130] The POCA has attracted mostly negative reaction from several
quarters, most notably from human rights activists who abhor the
concept of detention without trial.
VIII. Prevention of Terrorism Act 2015 (Act 769)
[131] The Prevention of Terrorism Act 2015 (“POTA”) was enacted
pursuant to Article 149 of the Constitution. Article 149 provides that in
respect of certain legislation against subversion, or action prejudicial
to public order, any provision of that law designed to stop or prevent
that action is valid notwithstanding that it is inconsistent with any of
the provisions of Articles 5, 9, 10 or 13 of the Constitution. The latter
Articles are with respect to certain fundamental rights guaranteed
to all citizens.
[132] The introduction of the legislation was based upon a White
Paper entitled “Towards Addressing Threats of Islamic State (IS)”
which introduced the Bill in Parliament.
[133] The preamble to the POTA is expressed to provide for the
prevention of the commission or support of terrorist acts involving
listed terrorist organisations in a foreign country or any part of a
foreign country and for the control of persons engaged in such acts
and for related matters.
[134] The Act enables the authorities to detain terror suspects without
trial for a period of two years. The initial two-year detention period
may be extended by an unlimited number of two-year detention terms.
[135] Section 8 of the POTA provides for the establishment of the
Prevention of Terrorism Board (“the POTB”). When a person detained
under the POTA is referred to the POTB by the Inquiry Officer, where
the POTB concurs with the Inquiry Officer that there are reasonable
grounds for believing that the person is involved in the commission
or support of terrorist acts in a foreign country or any part of a foreign
country, for the interest of the security of Malaysia, the POTB may
direct that person to be detained for a period not exceeding two years
or impose a restriction order for no more than five years.
[136] Alternatively, where detention is thought not to be necessary,
the POTB is empowered under section 13(3) to restrict a suspect’s
place of residence, travel, access to communication facilities and the
use of the internet for renewable periods of up to five years.
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[137] As with all other cases dealing with preventive detention, the
POTB is set up pursuant to Article 151 of the Constitution.
[138] The POTB also has the power to extend the detention period at
any time before the expiry of the initial detention order. Further, the
POTB has the power to renew the period of detention not exceeding
two years at a time.
[139] The POTB consists of members appointed by the Yang diPertuan Agong. They comprise of a chairman, who shall be a legally
qualified person with at least 15 years’ experience in the legal field,
a deputy chairman and not less than three and not more than six
other members.
[140] Critics of the POTA have expressed the view that the composition
and manner of appointment of the POTB still very much places material
decisions with respect to the Act in the control of the Executive,
contrary to the sentiments expressed by the proponents of the Act that
the establishment of the POTB removes the power of the Executive
in ordering detention under the Act.
[141] By virtue of section 10(1) of the POTA, when a person is detained
under the Act, there is a duty upon the Inquiry Officer to inquire and
report in writing to the POTB whether there are reasonable grounds
for believing that the person is engaged in the commission or support
of terrorist acts involving listed terrorist organisations in a foreign
country or any part of a foreign country.
[142] Unlike the SOSMA, save where it involves acts of terrorism
where no bail is available, there is no similar provision for the granting
of bail under the POTA.
[143] Section 19 of the POTA provides that there shall be no judicial
review, which is defined to include an application for a writ of habeas
corpus, in respect of any act done or decision made by the POTB
except in regard to any question on compliance with any procedural
requirement.
[144] In perhaps one of the first reported cases decided under the
POTA involving an application for a writ of habeas corpus, the issue
arose as to the interpretation regarding the obligation under section 10(1)
of the POTA that requires a detained person to be brought before the
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Inquiry Officer as soon as possible. See Mohd Naazri Ishak @ Bahari v
Timbalan Menteri Dalam Negeri, Malaysia & Anor.28
[145] It was argued by the learned counsel for the applicant that as
early as November 7, 2016, the Inquiry Officer had notice that an order
under section 4(2)(a) of the POTA was issued against the applicant.
However, it was only on November 21, 2016 that the applicant was
brought before the Inquiry Officer for an inquiry. It was contended
that the 15 days taken by the Inquiry Officer to carry out the inquiry
on the applicant was not consonant with the statutory requirement
that it was to be done “as soon as possible”.
[146] The Inquiry Officer explained that he had to liaise with the police
to examine the witnesses and to record their statements.
[147] The High Court referred to section 54 of the Interpretation Acts
1948 and 1967 (Act 388) which reads as follows:
54. Computation of time
…
(2) Where no time is prescribed within which anything shall be
done, that thing shall be done with all convenient speed and
as often as the prescribed occasion arises.

[148] The court in holding that the seriousness of the charge
necessitated that the Inquiry Officer conduct a thorough inquiry lest
he be accused of merely rubber stamping the police decision to detain
the detainee, found the reasons for the delay to be reasonable. The
application for habeas corpus was dismissed as a result.
[149] As can be expected, similar to other laws with respect to
preventive detention, the POTA was harshly criticised as another
piece of draconian legislation. Another possible criticism to the POTA
is that the phrase “terrorist act” is defined to have the same meaning
assigned to it by the Penal Code.
[150] The definition of “terrorist act” in section 130B(2) of the Penal
Code lists numerous acts that fall within its ambit. As an example,
“terrorist act” means an act or threat of action within or beyond
28 [2018] AMEJ 1240; [2018] 1 LNS 1544.
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Malaysia where the act is done or the threat is made with the intention
of advancing a political, religious or ideological cause.
[151] This definition leaves room for rather subjective interpretation
and could arguably mean that persons could be detained under the
POTA for involving themselves in legitimate political and religious
organisations, for example, political parties registered under the
Societies Act 1966. This could lead to potential abuse of the POTA.
[152] The definition of “terrorist act” in the Penal Code has also been
criticised as being somewhat contradictory because section 4(3) of the
POTA stipulates that no person shall be arrested and detained under
this section solely for his political belief or political activity.29
[153] However, given that the purpose of the POTA is to provide for
the prevention of the commission or support of terrorist acts involving
listed terrorist organisations in a foreign country, the legislation is
necessary and timely, more so with the advent of the Islamic State
(“IS”) and the increased occurrences of terror-related acts throughout
the world.
[154] The legislation was enacted to empower the authorities to prevent
the occurrence of terror-related attacks in this country. Its utility in
practical terms is that it grants the authorities the power to prevent
possible or probable terrorist attacks that would involve danger to
the public and loss of life or limb as opposed to waiting for an attack
to happen first where the damage caused will be irreversible.
IX. Dangerous Drugs (Special Preventive Measures) Act 1985 (Act 316)
[155] The Dangerous Drugs (Special Preventive Measures) Act 1985
(“DDSPMA”) was another piece of legislation introduced to provide
for the preventive detention of persons associated with any activity
relating to or involving the trafficking in of dangerous drugs.
[156] The DDSPMA gives the power to any police officer to arrest
and detain a person for the purpose of investigation of any drugrelated offences for a period not exceeding 60 days without an order
of detention.
29 Saroja Dhanapal and Johan Shamsuddin Sabaruddin , “Prevention of Terrorism:
An Initial Exploration of Malaysia’s POTA 2015”, Social Sciences & Humanities
“Pertanika”.
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[157] Section 3(3) of the DDSPMA provides that the police officer
making such investigation is then required to submit a complete report
on the investigation to an Inquiry Officer and the Minister.
[158] Following the preliminary 60 days’ detention and upon
considering the report, the Minister may order the detention for a period
not more than two years. In addition to this, section 6(3) of the DDSPMA
gives power to the Minister where it is considered unnecessary to
detain, to impose any necessary conditions and restrictions on the
detained person and such conditions and restrictions shall continue
in force for any period not exceeding two years.
[159] Section 9(1) of the DDSPMA provides that the detention order
made by the Minister shall be served on the person and the person
shall be entitled to make a representation to the Advisory Board.
[160] The Advisory Board (“the Board”) constituted under Article 151 of
the Constitution is an independent panel whose function is to review
the detention order made by the Minister.
[161] Section 10(1) of the DDSPMA states that whenever any person
has made representations under subsection 9(1) to the Board, the
Board shall within three months from the date of receiving such
representations or such longer period as prescribed, consider the
representations and make recommendations thereon to the Yang diPertuan Agong.
[162] In Re Tan Boon Liat @ Allen & Anor Et Al; Tan Boon Liat v Menteri
Hal Ehwal Dalam Negeri & Ors; Chuah Han Mow v Menteri Hal Ehwal
Dalam Negeri & Ors; Subramaniam v Menteri Hal Ehwal Dalam Negeri
& Ors,30 the duty of the Board to act within the time limit stipulated
was described in the following terms by the Federal Court:
A positive duty is cast upon the Advisory Board to do the two things
within a period of three months from the date of the detention order.
When a citizen is detained the law does not take away all his rights.
He is entitled to be informed of the grounds of his detention, make
representations, appear at the inquiry, brief advocate and expect
recommendations to be made within the prescribed period. These
are rights which he shares with all fellow detenus. These rights are
30 [1977] 2 MLJ 108.
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correlated with the statutory duty owed to them as citizens in whose
interest the statutory function has to be performed by the Advisory
Board. This is a case where the Advisory Board has failed to perform
its obligations within the period laid down by law. In other words, the
Advisory Board has not acted in accordance with law. In such matter
as fundamental as the liberty of the subject, it is of utmost importance
that there should be strict compliance with the requirement of the
Constitution and any law resulting in the deprivation of personal
liberty. Breach of such duty would not only affect the liberty but
also render the continued detention after the three-month period
unlawful. It is breach of such duty that is the basis of the complaint
in all three cases. In my judgment the failure of the Advisory Board
to carry out its duty within the prescribed time renders the continued
detention after the three-month period to be unlawful as it cannot
be said to be in accordance with law.

[163] Section 10(2) of the DDSPMA states that upon considering
the recommendations of the Board under this section, the Yang diPertuan Agong may give the Minister directions as he shall think fit
regarding the order made. The order of the Yang di-Pertuan Agong
shall, subject to section 11 of the DDSPMA, be final and shall not be
called into question in any court.
[164] The Board is charged under section 11 of the DDSPMA to
mandatorily review the order whether or not representations are made.
X. Special Measures Against Terrorism in Foreign Countries Act
2015 (Act 770)
[165] The Special Measures Against Terrorism in Foreign Countries
Act 2015 (“SMATIFC”) as its name suggests, provides for special
measures to deal with persons who engage in the commission or
support of terrorist acts involving listed terrorist organisations in a
foreign country or any part of a foreign country.
[166] Section 3 of the SMATIFC provides for the extra-territorial
application of the Act by stipulating that it shall apply in relation to
any person, whatever his nationality or citizenship and have effect
outside as well as within Malaysia, and where an offence under the
Act is committed by any person in any place outside Malaysia, he
may be dealt with in respect of such offence as if the offence was
committed within Malaysia.
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[167] Section 4 of the SMATIFC makes the Act applicable to terrorist
acts in a foreign country and shall apply to any person who travels
to Malaysia or travels or intends to travel to a foreign country or any
part of a foreign country from or through Malaysia, to engage in
the commission or support of terrorist acts involving listed terrorist
organisations in a foreign country or any part of a foreign country.
[168] Under section 5 of the SMATIFC, the Inspector General of Police
may apply to the Director General of Immigration for an order to
suspend or revoke all Malaysian travel documents that have been
issued to a person if he suspects that a person may leave Malaysia to
engage in the commission or support of terrorist acts involving listed
terrorist organisations in a foreign country or any part of a foreign
country and believes that such suspension or revocation is necessary
to prevent the person from carrying out such acts.
[169] Upon a request from the Inspector General of Police, the Minister
for Home Affairs may order the surrender of a person’s foreign travel
documents for 14 days if the Minister is similarly satisfied that a
person falls within the category of persons under the said section 5.
[170] The SMATIFC is thus another ammunition in the country’s
arsenal of weapons in its efforts to address terrorist threats. Although
it may appear draconian, such laws are again arguably necessary in
order to prevent the onset of terrorist activities or potential attacks
both within and outside the country.
XI. Conclusion
[171] It is noted that there is a myriad of legislation dealing with the
implementation of criminal laws in this country. However, the main
legislation which states the offences in this country is the Penal Code
while the procedures that govern the administration of criminal law
is the Criminal Procedure Code.
[172] In recent times, legislation has been enacted to deal with the
threat posed by terrorists. Other laws, some of which have been
around for some time, involve preventive detention. These pieces of
legislation have been considered above.
[173] Critics have argued that the laws relating to prevention of
terrorism and those providing for preventive detention erode the
basic rights of those whose guilt have yet to be determined. These
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critics argue that this goes against the basic premise of innocent until
proven guilty.
[174] This argument however, ignores the possibility of the damage
and potential loss of life and limb that can ensue if preventive action is
not taken. The wait and see attitude is not an option today. Experiences
in other countries have shown the carnage and disaster that result in
undetected terrorist activities.
[175] It is also no secret that those whose only agenda is causing
destruction to life and limb in pursuit of allegedly religious or political
purposes are getting more sophisticated in planning these activities,
including using knowledge acquired from the internet to create
explosives and many are adept at avoiding detection.
[176] It is therefore opined that the laws currently in place to address
the evils of terrorism worldwide and the laws relating to preventive
detention are necessary at this time in order to deal with the dangers
posed.
[177] It is ultimately the responsibility of the Judiciary to strike the
necessary balance between ensuring that the existing laws are not
abused or used for ulterior purposes including for political purposes
or differences in political ideology on the one hand and bringing to
book those who have only the destruction of life and limb as their
objective, no matter the religious or political ideology they claim to
espouse.

Competition Law in Malaysia –
A Digest of Recent Developments
by
Dato’ Seri Mohd Hishamudin Yunus*

Introduction
[1] Competition law in Malaysia operates to prohibit anti-competitive
agreements such as price fixing, bid rigging, market sharing and the
abuse of dominant position in any market for goods or services in
order to protect the competition process and thereby the interest of
consumers. It has been approximately seven years now, since the
Competition Act 20101 (“the Competition Act”) and Competition
Commission Act 20102 (“the Competition Commission Act”) were
gazetted on June 10, 2010 and came into force on January 1, 2012. It
was a timely decision for Malaysia to move towards complying with
international regulatory standards and other regulatory requirements
set out in international trade arrangements.3 Throughout the years, the
Malaysian Competition Commission (“the Competition Commission”),
as the independent commission established under the Competition
Commission Act,4 has been striving to perform its statutory functions
* Consultant, Messrs Lee Hishammuddin Allen & Gledhill, Advocates and
Solicitors; Barrister-at-law, Lincolns Inn; Member, Chartered Institute of
Arbitrators (CIArb); Fellow, Asian Institute of Alternative Dispute Resolution
(AiADR); Chairman, Malaysian Competition Commission (MCC); Member,
Judicial Appointments Commission (JAC); Member, Human Rights Commission
of Malaysia (SUHAKAM); former Judge of the Court of Appeal, Malaysia. I would
like to thank Mr Marcus Lee Min Lun for his excellent research work and sedulous
assistance for the writing of this article.
1 Act 712.
2 Act 713.
3 Malaysia as a member State of the Association of South East Asian Nations
(“ASEAN”) had agreed to implement competition policy and law by 2015
according to the ASEAN Regional Guidelines on Competition Policy that were
completed by ASEAN Experts Group on Competition. Malaysia, in enacting
competition policy and law, was also consistent with the policies of the World
Trade Organisation (“WTO”) and the European Union (“EU”).
4 The members of the Competition Commission are appointed by the Prime Minister
upon the recommendation of the Minister. The members of the Competition
Commission shall include a Chairman, four members representing the Government,
and three to five other qualified members as determined by the Minister.
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in, amongst others, implementing and enforcing competition law,
addressing issues concerning competition law and policies vis-à-vis
the Malaysian economy, and educating the general public regarding
the advantages of a competitive consumer market.5 Whilst doing so,
the Competition Commission had made a number of enforcement
decisions that attracted great public interest. Some of the decisions
were even brought to the courts for adjudication in recent years.
These judicial decisions are worthy of discussion as they provide
more certainty and clarity to the provisions of the Competition Act.
[2] The first half of this article discusses the legal framework of
competition law in Malaysia for the benefit of general readers; the latter
half touches on recent developments of competition law in Malaysia,
which would be more appealing to competition law practitioners,
legal scholars and law students.
Competition law in Malaysia: At first glance
[3] The purposes of enacting the Competition Act can be seen from
its long title, which states:
… to promote economic development by promoting and protecting the
process of competition, thereby protecting the interests of consumers
and to provide for matters connected therewith.

[4] During the Second Reading of the Competition Bill 2010, the
then Minister of Domestic Trade, Co-operatives and Consumerism,
Dato’ Seri Ismail Sabri bin Yaakob, in his parliamentary speech,
elaborated on the purposes of introducing the Competition Bill 2010:
The introduction of Competition Bill 2010 is for the purposes of
ensuring the existence of healthy competition in the market. It is a
suitable step to handle anti-competition practices and to prepare the
companies in facing challenges from globalisation and liberalisation.
This Bill is seen to be able to give protection and benefits to the
consumers in Malaysia in preparing a diversity of goods and services
at a more competitive price … .6

5 The functions and powers of the Competition Commission are enumerated in
ss 16 and 17 of the Competition Commission Act.
6 House of Representative Hansard April 20, 2010, pp 127–128.
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[5] The Minister also stated that the Competition Bill was drafted by
considering the available competition laws in the United States, United
Kingdom, European Union, Singapore and Australia as referencing
points; and that the international best practices were incorporated
into the Competition Bill. He added that the Ministry still prioritised
specific characteristics and needs of the country’s economy, in
particular the concept of a small and open economy.7 In other words,
the Competition Act is a piece of legislation that is tailored to suit the
local practices and policies of the Malaysian economy, and thus it
may not have adopted all the common competition policies in other
economies due to disparate objectives.
[6] In this regard it is worth noting that the Court of Appeal in
Labuan Ferry Corp Sdn Bhd v Chin Mui Kien (Trading under the Name
and Style of Econ Focus Enterprise) & Ors and Other Appeals8 held that:
[59] It is plain and obvious that the object underlying the
Competition Act is to protect the interests of consumers by
prohibiting anti-competitive conduct. It is meant to regulate
conduct among competitors, as the title to the Act suggests. It is
not meant to regulate monopolies of essential products or services.
Most importantly the Act does not prohibit monopolies, nor does
it regulate them.

[7] The Competition Act is wide enough to cover any commercial
activity both within and outside Malaysia, subject to certain conditions
and exceptions. Section 3(2) of the Competition Act provides that the
Act is also applicable to any commercial activity transacted outside
Malaysia if it has an effect on competition in any market in Malaysia.
However, the Competition Act is not applicable to any commercial
activity regulated under the legislation specified in the First Schedule
to the Act, but these excluded sectors are nonetheless regulated by
their respective authorities established by law, as follows:

7 Ibid, p 129.
8 [2018] 2 CLJ 142.

July [2019] JMJ

Competition Law in Malaysia – A Digest of Recent Developments

141

Legislation in First Schedule

Regulators

Communications and Multimedia Act
1998 (Act 588)

Malaysian
Communications and
Multimedia Commission

Energy Commission Act 2001 (Act 610)

Energy Commission

Petroleum Development Act 1974
(Act 144) and the Petroleum
Regulations 1974 (PU (A) 432/1974)
in so far as the commercial activities
regulated under these legislation are
directly in connection with upstream
operations comprising the activities
of exploring, exploiting, winning and
obtaining petroleum whether onshore
or offshore of Malaysia.

Prime Minister

Malaysian Aviation Commission Act
2015 (Act 771)

Malaysian Aviation
Commission

[8] “Commercial activity” is defined in section 3(4) to mean “any
activity of a commercial nature” but does not include the following:
(a) any activity, directly or indirectly in the exercise of governmental
authority;
(b) any activity conducted based on the principle of solidarity; and
(c) any purchase of goods or services not for the purposes of offering
goods and services as part of an economic activity.

[9] The exclusion in paragraph (a), especially the adoption of the
term “indirectly” may lead to ambiguity and the contention of whether
the Competition Act is applicable to government concessions and
tenders. However, the Competition Commission takes the position
that winners of government tenders cannot claim immunity under
section 3(4) of the Competition Act. And section 4(2)(d) of the
Competition Act does prohibit any act of bid rigging by the companies
bidding for government contracts.
[10] Another exclusionary provision is section 13 of the Competition
Act, which states that the prohibitions of anti-competitive agreement
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and abuse of dominant position under Part II of the Act are not
applicable to matters specified in the Second Schedule, as follows:
(a) an agreement or conduct to the extent to which it is engaged in
an order to comply with a legislative requirement;
(b) collective bargaining activities or collective agreements in respect
of employment terms and conditions and which are negotiated
or concluded between parties which include both employers and
employees or organisations established to represent the interests
of employers or employees;
(c) an enterprise entrusted with the operation of services of general
economic interest or having the character of a revenue-producing
monopoly in so far as the prohibition under Chapter 1 and
Chapter 2 of Part II would obstruct the performance, in law or in
fact, of the particular tasks assigned to that enterprise.9

[11] The Competition Act is designed to prohibit all forms of business
cartels through anti-competitive agreement;10 and to prohibit any abuse
of dominant position by an enterprise (or by a group of enterprises
acting collectively).11
Prohibition of anti-competitive agreement
[12] Section 4(1) of the Competition Act prohibits any horizontal or
vertical agreement between enterprises that “has the object or effect of
significantly preventing, restricting or distorting competition in any market for
goods or services”. Based on the literal reading of section 4(1), the phrase
“object or effect” of the agreement must be read disjunctively. In other
words, if, say, the object of an agreement is to restrict competition in the
market, the Competition Commission is not required to show that such
agreement carries an anti-competitive effect in order to arrive at a finding
of infringement. “Significant” in section 4(1) means the agreement must
have more than just a trivial impact, and the Competition Commission
would assess the impact of such agreement in relation to the identified
market in deciding whether or not the threshold has been achieved.12
9
10
11
12

Competition Act, Second Schedule.
Ibid, s 4.
Ibid, s 10.
Paragraph 3.4, Guidelines on Anti-Competitive Agreements, published on May 2,
2012.
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The subsequent subsection (2) is a deeming provision, which provides
for the types of prohibited horizontal agreements which are deemed
to have the object in section 4(1), such as price fixing, market sharing,
controlling production, market access, technological development or
investment, or bid rigging.13 It is noteworthy that the term “agreement”
is defined under section 2 to mean “any form of contract, arrangement or
understanding, whether or not legally enforceable, between enterprises, and
includes a decision by an association and concerted practices”. This wide
definition of agreement is intended to prevent colluding enterprises
from evading liability by claiming the non-existence of a formal
agreement in writing or by claiming that the agreement is void due
to some legal deficiency such as lack of consideration.
[13] Another noteworthy point would be the definition of “enterprise”,
where it states in section 2 that a parent and subsidiary company shall
be regarded as one single enterprise if they both form a single economic
unit within which the subsidiaries do not enjoy real autonomy. This
is important because infringement of section 4(1) requires at least
two enterprises; and thus if a parent and subsidiary company are
considered as one under the definition of enterprise, then section 4(1)
is inapplicable. However, if the parent and subsidiary company are
part of the cartel with other several enterprises, then, section 4(1) shall
be applicable. This is yet another practical feature of the Competition
Act, which focuses on substance rather than on form.
[14] Any enterprise being party to an agreement that contravenes
section 4 is then liable for infringement of the prohibition.14 An
enterprise found to be liable under section 4 may seek to relieve its
liability for the infringement based on the reasons under section 5,
which reads:
(a) there are significant identifiable technological, efficiency or social
benefits directly arising from the agreement;
(b) the benefits could not reasonably have been provided by the
parties to the agreement without the agreement having the effect
of preventing, restricting or distorting competition;
(c) the detrimental effect of the agreement on competition is
proportionate to the benefits provided; and
13 Competition Act, s 4(2).
14 Ibid, s 4(3).
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(d) the agreement does not allow the enterprise concerned to eliminate
competition completely in respect of a substantial part of the goods
or services.

[15] The enterprise seeking to rely on section 5 bears the burden of
proving to the Competition Commission that all the four elements
are fulfilled conjunctively. If a particular enterprise is uncertain as
to whether or not a forthcoming prohibited agreement meets all
the section 5 requirements, it may first apply to the Competition
Commission for an individual exemption before entering into such
agreement.15 The Competition Commission would then assess the
application as against the section 5 requirements before deciding
whether to grant an individual exemption by an order published
in the Gazette, subject to conditions and duration specified by the
Commission. Similarly, under section 8 of the Competition Act, the
Competition Commission may also grant relief of liability under
section 5 to a prohibited category of agreements known as the “block
exemption”. For example, in 2014, the Commission granted the
Competition (Block Exemption for Vessel Sharing Agreements and Voluntary
Discussion Agreements in respect of Liner Shipping Services) Order 2014,16
which allows liner operators to discuss and agree on operational
arrangements relating to liner shipping services, and to exchange and
review commercial issues, supply and demand forecasts, international
trade flows and industry trends. Apart from individual and block
exemption, an enterprise may, at any stage after the commencement
of investigation by the Competition Commission, invoke section 5 to
seek relief of liability from the Commission.
Prohibition of abuse of dominant position
[16] Section 10(1) prohibits an enterprise from engaging in any conduct
that amounts to an abuse of a dominant position in any market for
goods or services. An enterprise is said to be in a “dominant position”
if there exists a “situation in which one or more enterprises posses such
significant power in a market to adjust prices or outputs or trading terms,
without effective constraint from competitors or potential competitors”.17
This definition means that for purposes of our competition law, a
dominant position by an enterprise is not measured solely by its market
15 Ibid, s 6.
16 PU (A) 195/2014.
17 Competition Act, s 2.
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share; section 10(4) of the Competition Act even expressly provides
for such an understanding. Before the Competition Commission
assesses whether an enterprise is dominant, it would first determine
the relevant market in accordance with the Guidelines on Market
Definition. Generally, market share above 60% would be indicative
that an enterprise is dominant, but the Competition Commission
would also consider other constraint factors such as competitors and
price regulation.18
[17] Further, the Competition Act also provides for a list of scenarios
which may amount to abuse of dominant position, such as imposing
unfair prices or trading condition, controlling production, market
access, technological developments or investment to the prejudice
of consumers, refusal to supply, predatory behaviour towards
competitors, etc.19
Mergers and acquisitions: loophole in the law?
[18] Unlike many other jurisdictions, the Competition Act does
not provide for an express provision that prohibits mergers and
acquisitions that are anti-competitive. Based on Hansard, this omission
was intentional: it was so intended by the lawmakers after taking
into consideration views from agencies such as the Central Bank of
Malaysia and the Securities Commission Malaysia. The rationale
behind this omission was for purposes of encouraging growth in
capital market in Malaysia, and it was consistent with the country’s
policy to encourage mergers and acquisitions of businesses in order
to strengthen domestic economy and to advance global corporate
competitiveness.20
[19] Arguably, there is still room for the Competition Act to be
applicable, where section 4(1) may kick in, when a merger or acquisition
agreement carries the effect of an anti-competitive agreement;
section 10(1) and (2) may also be applicable when the merger or
acquisition amounts to an abuse of dominant position. However,
enforcement actions based on these angles, although may be pursued
when there is clear evidence of abuse of dominant position, may not
18 Paragraphs 2.9–2.13, Guidelines on Abuse of Dominant Position, published on
July 26, 2012.
19 Competition Act, s 10(2).
20 House of Representative Hansard April 20, 2010, p 129.
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be the best of options. In the author’s humble opinion, it is best to
have clear and express provisions of law forming the basis of any
regulatory and enforcement action. Especially, in assessing mergers
and acquisitions from competition law perspectives, the Competition
Commission would probably need to issue guidelines, clarifying the
formula or methods employed to measure the impact such merger or
acquisition has on the level of competition. For example, in Singapore,
the Competition and Consumer Commission of Singapore has issued
guidelines to set out the analytical framework it employs to assess
mergers and acquisitions, and merger parties may also rely on the
same guidelines for self-assessment.21
[20] After more than half a decade, it is about time for the
Competition Commission to study and consider the option of
making a recommendation to the Minister for an amendment to the
Competition Act and to expressly regulate anti-competitive mergers
and acquisitions in Malaysia.
Enforcement framework under the Competition Act
[21] The Competition Commission may undertake interim measures
as against the enterprises in question during the course of an
investigation and before making any conclusive finding.22 However,
the Competition Commission may only exercise this option when
there exists reasonable grounds to believe that any prohibition under
the Competition Act has been infringed or is likely to be infringed,
and the Competition Commission considers it necessary and urgent
to act for the purpose of:
(a) preventing serious and irreparable damage, economic or
otherwise, to a particular person or category of persons; or
(b) protecting the public interest,
[22] If and when such a case arises, the Competition Commission has
a wide discretion to give such direction it considers appropriate and
proportionate, but it has to comply with the procedural requirements
21 “CCCS Guidelines on The Substantive Assessment of Mergers 2016”, accessed
on May 5, 2019, retrieved from file:///C:/Users/User/Downloads/CCCS%20
Guidelines%20on%20the%20Substantive%20Assessment%20of%20Mergers%20
2016%20(1).pdf
22 Competition Act, s 35.
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under section 35(4) and (5). Upon the completion of an investigation,
if the Competition Commission proposes to make a decision that there
is an infringement, it has to inform such enterprises the reasons of
the Competition Commission’s proposed decision and penalties.23
The affected enterprises may submit written and oral representations
before the Competition Commission, which can then make a finding of
infringement (or non-infringement) under section 40 of the Competition
Act. In the event of a finding of infringement, the Competition
Commission shall require the infringement to cease immediately and
may specify the required steps for the enterprises to follow. Moreover,
the Competition Commission may impose a financial penalty but the
amount of penalty shall not exceed the statutory maximum of 10% of
the worldwide turnover of an enterprise over the period during which
an infringement occurred.24 In deciding the amount of financial penalty,
the Competition Commission would consider aggravating factors,25
mitigating factors26 and other factors such as gravity of infringement,
turnover of the market involved and duration of infringement, etc.
[23] However, there had also been instances where the Competition
Commission had issued a proposed decision and, after the Commission
had considered the written and oral representations of the enterprises
concerned, issued a finding of non-infringement decision.
[24] The Competition Act also provides for a leniency regime that
allows for a reduction of up to a maximum of 100% of penalties,
provided that the infringing enterprise meets two conditions:
(a) admitted its involvement in an infringement of any prohibition
under subsection 4(2); and
(b) provided information or other form of co-operation to the
Commission which significantly assisted, or is likely to significantly
assist, in the identification or investigation of any finding of an
infringement of any prohibition by any other enterprises.27
23 Ibid, s 36.
24 Ibid, s 40(4).
25 Aggravating factors include obstruction or lack of co-operation during the
investigation stage, continuance of infringement after commencement of
investigation, and involvement of board members in the infringement.
26 Mitigating factors include low degree of infringement, co-operation during the
investigation stage, and any compensation made to victims of infringement.
27 Competition Act, s 41(1).
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[25] The leniency regime is only applicable for an admission of
infringement of a prohibition against a horizontal agreement under
section 4(2), and not for any other infringement involving either
a vertical agreement under section 4(1) or an abuse of dominant
position under section 10. As for the second condition on “significant
assistance”, the Competition Commission would determine whether
the enterprise in question provided significant assistance based on the
facts of each case, the stage of investigation and the state of knowledge
of the Competition Commission.28
Statistics
[26] The statistics in relation to enforcement actions by the Competition
Commission since its inception are reproduced as follows:
Statistics as of June 2019
Number

Description

Total Cases

1

Complaints received by the Competition
Commission

547

2

Cases referred to the Competition
Commission by the Minister

14

3

Investigations initiated by the
Competition Commission

74

4

Number of proposed decisions

11

5

Number of undertakings issued

6

6

Number of fines issued

10

7

Number of decisions of non-infringement

9

[27] In addition to the above, it has to be noted that 70% of the
complaints dealt with by the Competition Commission were of noncompetition concerns and therefore did not fall under the Competition
Commission’s jurisdiction.
Competition Appeal Tribunal
[28] Furthermore, a person aggrieved or whose interest is affected
by a decision of the Competition Commission may file an appeal to
28 Paragraph 2.5 of Guidelines on Leniency Regime, published on October 14, 2014.
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the Competition Appeal Tribunal (“CAT”).29 According to section 45 of
the Competition Act, the CAT shall consist of a President, and seven
to twenty members to be appointed by the Prime Minister. The
President of the CAT shall be a sitting judge of the High Court as
nominated by the Chief Justice of the Federal Court. The CAT may
affirm, reverse or vary the decisions of the Competition Commission,
remit the matter to the Competition Commission or give such direction
or make any decision which the Commission could itself have given
or made.30 Although the CAT has “exclusive jurisdiction” to review
any decision made by the Competition Commission and the CAT’s
decision is stated to be “final and binding on parties to the appeal”,31 such
decision may still be subject to judicial review by the High Court by
way of a judicial review application by the aggrieved party.32 It is the
supervisory jurisdiction of the High Court to review the decision by
an inferior tribunal (including the CAT) when the decision is alleged
to be tainted with error of law, irrationality, procedural impropriety
or unreasonableness.33
Interesting decisions by the Competition Commission
[29] Since its inception, the Competition Commission has conducted
a good number of investigations and enforcement decisions, some of
which are fascinating to learn. At the outset, under our competition
law framework, it is clear that the Competition Commission bears
the burden of proving any infringement of the Competition Act by
the enterprises. This basic principle of law is supported by foreign
authorities such as Pang’s Motor Trading v CCS34 and Napp Pharmaceutical
Holdings Ltd and Subsidiaries v The Director General of Fair Trading Case
No 1001/1/1/01.35 The standard of proof is that of balance of probabilities.
[30] One of the earliest cases involved the Cameron Highlands
Floriculturist Association (“CHFA”). This is an industry association
29
30
31
32

Competition Act, s 51.
Ibid, s 58(2).
Ibid, ss 40 and 58(3).
Competition Commission v Competition Appeal Tribunal & 2 Ors, Application for
Judicial Review No: WA-25-82-05/2016.
33 Syarikat Kenderaan Melayu Kelantan Bhd v Transport Workers’ Union [1995] 2 AMR
1601; [1995] 2 MLJ 317; Ranjit Kaur S Gopal Singh v Hotel Excelsior (M) Sdn Bhd
[2011] 3 AMR 38; [2010] 8 CLJ 629.
34 [2014] SGCAB 1.
35 [2002] CAT 1.
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comprising members of the floriculture industry in Cameron
Highlands. They are distributors and wholesalers of cut flowers.
On February 28, 2012, members of the CHFA agreed during an
association meeting to increase the selling price of flowers by 10%. The
Competition Commission launched an investigation and found a case
of infringement of competition law. In this case, the meeting minutes
recorded from the CHFA’s meeting were direct and clear evidence
of the infringement. By agreeing to increase the price of flowers by
10%, members of the CHFA have entered into an anti-competitive
horizontal agreement to fix the price of flowers at a higher level in
the market, thus it was deemed to be an infringement under section 4(2)
of the Competition Act.
[31] On October 24, 2012, the Competition Commission issued a
proposed decision to the CHFA, requiring the latter to comply with
the following remedial measures:
(a) the CHFA to cease and desist the infringing act of price fixing;
(b) the CHFA to provide an undertaking that its members shall
refrain from any anti-competitive practices;
(c) the CHFA to issue a public statement on the abovementioned
remedial measures in the newspapers; and
(d) once a final decision has been made by the Competition
Commission under section 40 of the Competition Act and
the CHFA fails to comply with the abovementioned remedial
measures, a RM20,000 financial penalty would be imposed and
an additional RM1,000 per day penalty will be imposed for each
day of non-compliance.
[32] Subsequently, the Competition Commission issued its final
decision that affirmed the proposed decision, except for the part relating
to financial penalty. This final decision was rather lenient, but there
was wisdom in it considering the Competition Act was at its infancy.
[33] Another interesting case involved the Malaysia Indian
Hairdressing Saloon Owners Association (“MIHSOA”). Its members
are owners and operators of barbershops in Malaysia. On January 30,
2013, members of the MIHSOA decided to increase the price of haircut
services by RM2. The MIHSOA’s Chairman issued a public statement
stating that actions may be taken against those members who fail to
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follow this decision. Following that, the Competition Commission’s
investigation revealed an infringement of section 4(2)(a) by engaging
in an anti-competitive practice through a horizontal agreement with
an object of price fixing.
[34] Eventually, the Competition Commission accepted an undertaking
by the MIHSOA and its members under section 43 of the Competition
Act as follows:
(a) the MIHSOA and its members to conduct an EGM with an agenda
to withdraw the price-fixing decision made on January 30, 2013;
and
(b) the MIHSOA and its members to direct and ensure that each
of its members, including current committee members of the
MIHSOA, do not engage in any anti-competitive conduct in the
future.
[35] Upon accepting an undertaking under section 43, the Competition
Commission shall close its investigation without making any finding
of infringement and imposition of penalty.36 Such an accepted
undertaking shall be subjected to public inspection.37
[36] In cases of price fixing, the agreement to fix prices leaves no room
for individual enterprises to assess their own operational costs, how
much price increase there should be and who to bear the price increase
(whether themselves or consumers). Competition law prohibits such
an exercise as it allows parties to increase prices across the board by
a pre-determined amount that maximises profitability without any
competition.
[37] In December 2013, about 24 ice manufacturers in Kuala Lumpur,
Selangor and Putrajaya collectively decided to collectively raise the
price of edible tube ice by RM0.50 per bag and the price of block ice
by RM2.50 per big block respectively. These enterprises were found to
have infringed section 4(2)(a) by entering into a horizontal agreement
that had an object to fix the selling prices of edible tube ice and block
ice within Malaysia. The Competition Commission imposed financial
penalties of various amounts on the 24 enterprises, and the computation
of financial penalties followed these steps:
36 Competition Act, s 43(2).
37 Ibid, s 43(4).
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(a) Firstly, to determine the basic amount of financial penalties as a
proportion of the relevant turnover earned from the edible tube
ice and/or block ice during the infringement period;
(b) Secondly, to increase the financial penalties by taking into account
aggravating factors; or to decrease the amount by considering
mitigating factors;
(c) Thirdly, to verify that the computed financial penalties were not
more than 10% of the enterprises’ worldwide turnover.
[38] In 2017, seven tuition and daycare centres operating in Subang
Jaya, Selangor, infringed section 4(2)(a) read together with section 4(3)
of the Competition Act by agreeing, during two meetings, to fix and
increase the fees of tuition and daycare services. Although these
enterprises did not belong to a common association and their level
of participation in the meetings varied respectively, they were caught
under the broad definition of “agreement” under the Competition
Act. In law, an agreement could be found whereby competitors
attending a business lunch listen to a proposal for a price increase
without objection.38 The Competition Commission of Singapore also
states that “mere participation by an undertaking in a meeting with
an anti-competitive purpose, without expressing manifest opposition
to or publicly distance itself from, the same is tantamount to a tacit
approval of that unlawful initiative”.39
[39] Some of the enterprises argued in their oral and written
representations that they were unaware that their conduct of
“standardising and fixing” tuition and daycare fees had infringed the
Competition Act. However, ignorance of the law will not exonerate
anyone from liability under the law. When a law has been gazetted, the
public are deemed to have notice of the same.40 Any argument by an
enterprise founded on ignorance of the law is therefore unsustainable.
[40] Apart from the above interesting decisions by the Competition
Commission, there are two other high-profile cases of infringement,
38 Paragraph 2.2, Guidelines on Chapter 1 Prohibition: Anti-Competitive
Agreements.
39 Fixing of Monthly Salaries of New Indonesian Foreign Domestic Workers Case, CCS
500/001/11.
40 Puncak Niaga (M) Sdn Bhd & Anor v Syarikat Sidhu Adek Beradek Sdn Bhd & Anor
[2014] 3 AMR 661; [2015] 8 MLJ 586; Gemilang Mirza Sdn Bhd & Ors v PP [2013]
2 AMCR 883; [2014] 11 MLJ 300.
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one involving section 4(2)(b) and the other involving section 10 of
the Competition Act.
The case of Competition Commission v MAS-AirAsia41
A. Background facts
[41] The background of the parties are as follows:
(a) Both Malaysia Airline System Berhad (“MAS”) and AirAsia
Berhad (“AirAsia”) are public listed companies providing
domestic and international flight services;
(b) Fly Firefly Sdn Bhd (“Firefly”) is a wholly owned subsidiary of
MAS that provides low cost flight services domestically and to
Southern Thailand, Singapore and Sumatera, Indonesia; and
(c) AirAsia X Sdn Bhd (“AAX”) shares common directors and
shareholders as AirAsia, and it is the long haul low cost affiliate
carrier of AirAsia.
[42] Based on the above, MAS and Firefly, and AirAsia and AAX,
both formed single economic entities falling within the definition of
“enterprise” under section 2 of the Competition Act.
[43] On August 9, 2011, MAS and AirAsia entered into a Collaboration
Agreement. The salient features of this agreement were embodied in
clauses 1, 3, 5 and 9, which provide inter alia that:
(a) MAS was to focus on being a full-service premium carrier and
to review Firefly operations. AirAsia was to focus on being a
regional low-cost carrier, whilst AAX was to focus on being a
medium-to-long haul low-cost carrier.
(b) The parties agreed to establish a framework to explore the
possibilities for mutual co-operation in accordance with the terms
and conditions as stipulated in the Collaboration Agreement.
(c) The overarching principles for the collaboration included “to
become abler to compete effectively with other industry players”.
Both parties ere to negotiate “in a reasonably hastened duration”
to achieve the principles of the Collaboration Agreement.
41 Competition Commission v Competition Appeal Tribunal & Ors [2019] 2 AMR 657;
[2019] 6 CLJ 623; Application for Judicial Review No: WA-25-82-05/2016.
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(d) Each party intended to “focus, or re-focus as the case may be, on
its respective core competencies in the business segment in which its
original business model was or would have been optimized”.
(e) A Joint Collaboration Agreement (“JCC”) was established under
the Collaboration Agreement for purposes of administering and
overseeing the collaboration, and to kick start the collaboration
process under clause 9.
[44] On the very same day, a share swap arrangement was made
whereby Tune Air Sdn Bhd (largest shareholder of AirAsia) held 20.5%
stake in MAS, and Khazanah Nasional Berhad (largest shareholder of
MAS) held 10% stake in AirAsia. After the execution of the Collaboration
Agreement, Firefly withdrew its operation from the routes from Kuala
Lumpur to Kuching, Kota Kinabalu, Sandakan and Sibu. Subsequently,
on December 30, 2011, MAS (also on behalf of AirAsia) sent a letter to
the Competition Commission notifying their intention to seek for an
exemption under the Competition Act in respect of the Collaboration
Agreement. Having received complaints regarding this collaboration
between MAS and AirAsia, the Competition Commission launched an
investigation and informed both parties of the same on April 4, 2012
through a notice under section 18 of the Competition Act.
[45] While the investigation was ongoing, parties to the Collaboration
Agreement entered into a Supplemental Agreement to cease the
operation of clauses 5.2, 5.3 and 5.4 of the Collaboration Agreement,
and to disband the JCC. Subsequently, the Competition Commission
issued a proposed decision pursuant to section 36(1) of the Competition
Act, which found that MAS and AirAsia had, prima facie, infringed
section 4(1) read together with section 4(2)(b) of the Competition
Act by entering into the Collaboration Agreement which had an
object of the sharing of market in air transport services in Malaysia.
After considering the written and oral representations by MAS
and AirAsia, the Competition Commission then on March 31, 2014
concluded that there had been a section 4(2)(b) infringement, and
imposed a RM10,000,000 financial penalty on MAS and AirAsia
respectively. Dissatisfied with the Competition Commission’s
decision, both MAS and AirAsia appealed to the CAT. On February
4, 2016, the CAT unanimously allowed the appeal and set aside the
Competition Commission’s decision upon ruling that there was no
infringement of section 4(2) of the Competition Act based on the
terms of the Collaboration Agreement. Eventually, the Competition
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Commission filed a judicial review application mainly for an order of
certiorari to quash the CAT’s decision and to reinstate the Competition
Commission’s decision.
B. Decision of the High Court
[46] The dispute before the High Court was essentially premised on
the interpretation and application of section 4(1) read together with
section 4(2)(b) as its deeming provision under the Competition Act.
The relevant provisions are as follows:
4. (1) A horizontal or vertical agreement between enterprises is prohibited
insofar as the agreement has the object or effect of significantly
preventing, restricting or distorting competition in any market
for goods or services.
(2) Without prejudice to the generality of subsection (1), a horizontal
agreement between enterprises which has the object to –
(a) fix, directly or indirectly, a purchase or selling price or any
other trading conditions;
(b) share market or sources of supply;
(c) limit or control –
(i) production;
(ii) market outlets or market access;
(iii) technical or technological development; or
(iv) investment; or
(d) perform an act of bid rigging,
		 is deemed to have the object of significantly preventing, restricting,
or distorting competition in any market for goods or services.

[47] The Competition Commission made a finding of fact that MAS
and AirAsia had entered into a market sharing agreement and therefore
proceeded to make a finding of liability: that MAS and AirAsia had
infringed the prohibition under section 4(1) read with section 4(2)(b)
of the Act. In so finding, the Competition Commission had relied on
the deeming provision under section 4(2)(b) which states:
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(2) Without prejudice to the generality of subsection (1), a horizontal
agreement between enterprises which has the object to –
…
(b) share market or …;
…
		 is deemed to have the object of significantly preventing, restricting,
or distorting competition in any market for goods or services.

[48] The CAT set aside the Competition Commission’s decision mainly
because of the latter’s reliance on the deeming provision without giving
any reason or analysis in identifying and concluding the object of the
Collaboration Agreement and also its failure to identify the relevant
market for the matter. The High Court set aside the CAT’s decision on
the ground that the CAT had taken into account irrelevant consideration
and misapplied section 4(2) of the Competition Act because the
provision clearly does not require the Competition Commission to
identify the relevant market before relying on the deeming provision.
The High Court stated:
[93] The imposition to identify the relevant market is not the
prerequisite in invoking the deeming provision under the
subsection 4(2). Here, the Tribunal has taken into account irrelevant
consideration as well as misapplied subsection 4(2).
[94] Further, by imposing the requirement to identify the relevant
market, the Tribunal is putting words in the clear wordings of the
statute, particularly under subsection 4(2) of the Competition Act
2010. This have the effect of usurping the powers of the Parliament.

[49] In coming to its decision, the High Court relied on authorities such
as Dr Koay Cheng Boon v Majlis Perubatan Malaysia42 and PP v Sihabduin
bin Haji Salleh & Anor43 and clarified that “the wordings of ss 4(1) and
4(2) are unambiguous, plain and clear and as such it must be given their
natural and ordinary meanings.” Therefore, based on a literal reading
of section 4, the Competition Commission only had to prove that the
Collaboration Agreement had the object (or effect) of significantly
42 [2012] 3 MLJ 173.
43 [1980] 2 MLJ 273.
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preventing, restricting or distorting competition in order to establish
an infringement of section 4(1). The law does not expressly require
the Competition Commission to provide a reason and analysis for the
purposes of identifying the relevant market. Further, both the terms
of the Collaboration Agreement and the factual background before
MAS and AirAsia entered into the Collaboration Agreement may be
examined in determining whether there existed an anti-competitive
object.
[50] The CAT had determined that a simplistic use of a deeming
provision upon the airline business may not be proper due to the
widespread practices of airlines undertaking alliances and code
sharing as well as doing maintenance on behalf of others. However,
it is respectfully submitted that this assertion lacks legal basis and
sound reasoning. The High Court clarified the legal prerequisites of
invoking section 4(2) of the Competition Act as a deeming provision,
as follows:
[86] On this issue of deeming provision, sub-s. 4(2) is an express
statutory provision and a presumption of law enacted by Parliament to
assist the Commission in carrying out its duty to prove an infringement
of sub-s. 4(1). It is obligatory to invoke this deeming provision if
the prerequisite fact has been established. In the present case, the
prerequisite fact is that the agreement has the object to share market.

[51] It is submitted that the High Court has accorded section 4 of the
Competition Act the correct interpretation and demonstrated how the
CAT had misconstrued the same.44 In other words, the High Court’s
ruling is to the effect that once it is established by the Competition
Commission that the horizontal agreement has the object of sharing
market in air transport services in Malaysia, then, by virtue of
paragraph (b) of section 4(2), the prohibition under section 4(1) is
violated. There is a violation of section 4(1) because the deeming
provision of section 4(2) kicks in automatically and the object of
“significantly preventing, restricting, or distorting competition” is
deemed to exist by operation of law for the purpose of the establishing
the infringement under section 4(1). There is nothing more that the
Competition Commission needs to prove for the purpose of establishing
a violation of section 4(1).
44 For a critical analysis of the CAT’s decision, see “The MAS-AirAsia Case: Testing
the Relevance of EU Competition Principles in Malaysia” [2017] 2 MLJ lxxxvi.
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[52] The High Court further considered other relevant facts and
evidence before concluding that MAS and AirAsia had infringed
section 4(1) of the Competition Act, such as the request to seek for an
exemption from the Competition Commission and the Supplemental
Agreement entered into by both parties which gave rise to inference
of knowledge on the part of both parties of the anti-competitive object
of the Collaboration Agreement. This approach is different from the
CAT’s approach which seemed to focus strictly on the written terms
of the Collaboration Agreement and its enforceability, thus running
counter with the broad definition of “agreement” as discussed in the
earlier part of this article. Failure by the CAT to take into account the
factual matrix of the case compelled the High Court to rule that the
CAT’s decision was tainted with error of law and unreasonableness,
leading to the quashing of the same.
[53] It is submitted that this pivotal decision has afforded legal
certainty to the interpretation and operation of section 4(1) read
with section 4(2) of the Competition Act, having due regard to the
text of the law and Parliament’s intention to put in place a deeming
provision specifically for horizontal agreements with an anticompetitive object. In assessing whether an anti-competitive object
exists, the Competition Commission is not confined to only the text
of the agreement in question, but to also assess the surrounding facts
and circumstances of each case. This decision also becomes a point
of reference for a better understanding of the section 4(2) deeming
provision in the Competition Act.
The case of MyEG v Competition Commission45
A. Background facts
[54] MY EG Services Berhad (“the first applicant”) is involved in
the business of development and implementation of the electronic
government services project and the provision of other related services
for the Government of Malaysia. It has a wholly owned subsidiary
known as MY EG Commerce Sdn Bhd (“the second applicant”), which
has a principal business of providing auto insurance intermediary
services and other related ancillary services. Both companies
45 MyEG Services Berhad & Anor v (1) Competition Commission and (2) Competition
Appeal Tribunal, High Court of Malaya at Kuala Lumpur Application for Judicial
Review No: WA-25-81-03/2018.
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(“MyEG”) are considered as a single “enterprise” under section 2 of
the Competition Act.
[55] In Malaysia, all temporary foreign workers who are under the
Pas Lawatan Kerja Sementara (”PLKS”) are required to renew their PLKS
annually in order for them to have employment. The renewal of the
PLKS is carried out through the Immigration Department of Malaysia
(“IDM”). In 2011, the first applicant proposed for the provision of
online PLKS renewal system in two phases. The first phase was for
domestic helpers only, and the second phase for all foreign workers.
[56] The first phase was implemented on June 11, 2011. On February 24,
2012, the first applicant signed an agreement with the Government of
Malaysia (“the Government”) to provide the PLKS renewal services for
domestic helpers and renewal stickers. The duration of agreement was
four years, backdating from June 2011. On July 27, 2012, the Ministry
of Home Affairs (“MOHA”) notified the first applicant that the second
phase of the concept was approved and it would be implemented by
way of Proof of Concept (“POC”) period for three months.
[57] On November 17, 2014, the MOHA issued a letter to the first
applicant and the IDM, stating that the MOHA had made a decision
for the first applicant to implement the POC for online renewal of the
PLKS for all foreign workers from all sectors. From January 5, 2015
onwards, the first applicant became the sole service provider for the
PLKS renewal on behalf of the IDM because all the manual counters
were closed by the IDM. All PLKS renewal applications must be made
through the first applicant.
[58] Foreign workers must purchase three mandatory insurance
policies for the PLKS renewal, they are:
(a) the Foreign Workers Insurance Guarantee (“FWIG”);
(b) the Foreign Workers Hospitalisation and Surgical Schemes
(“FWHS”); and
(c) the Foreign Workers Compensation Scheme (“FWCS”).
(Collectively, “the Mandatory Insurances”.)
[59] The Mandatory Insurances are purchased mainly through agents,
and employers with a large number of foreign workers would purchase
directly from the insurance companies.
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[60] On November 5, 2008, the second applicant entered into an
Agency Agreement with RHB Insurance Berhad to act as its agent to
transact the Mandatory Insurances. On November 10, 2015, the first
applicant also became an agent for a few other insurance companies. As
agents, they are paid a sum of commission for every transaction for the
Mandatory Insurances. This is where the issue started: the complaint
is that MyEG provides preferential treatments to applicants who
purchase the Mandatory Insurances through MyEG’s online system.
The preferential treatments and their consequences are elaborated in
the following paragraphs.
[61] On June 24, 2016, the Competition Commission determined that
MyEG infringed section 10(2)(d)(iii) of the Competition Act and made
the following findings:
(a) that MyEG had abused its dominant position by not ensuring a
level playing field or applying different conditions to equivalent
transactions with its competitors to an extent that it had harmed
competition in the market for the sale of the Mandatory Insurances
for the sale of the Mandatory Insurances for online PLKS renewal
applications in which MyEG, through its subsidiary MyEG
Commerce, was a participant;
(b) a fine of RM2,272,200.00 was imposed on MyEG;
(c) MyEG was to cease immediately from imposing different
conditions to equivalent transactions in the processing of
Mandatory Insurances for online PLKS renewal applications;
(d) MyEG was to provide an efficient gateway for ALL its competitors
in the market for the sale of the Mandatory Insurances and allow
the other competitors to compete at the same level within 60 days
from June 24, 2016;
(e) MyEG was to provide an undertaking in the form and manner
acceptable to the Commission, to be fully compliant with PIAM’s
rules and regulations within 60 days from June 24, 2016; and
(f) in the event MyEG did not comply with the above directions,
the Competition Commission was at liberty to impose higher
daily penalty for the subsequent period of non-compliance.
[62] MyEG then appealed to the CAT pursuant to section 51 of the
Competition Act. On December 28, 2017, the CAT affirmed the decision
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of the Competition Commission, except for finding (e). Additionally,
the CAT had imposed a daily penalty of RM7,500 from June 25, 2016
till the date of the CAT’s decision. Subsequently, MyEG filed a judicial
review application against the CAT’s decision.
B. Decision of the High Court
[63] The High Court set out four conjunctive elements for an
infringement of section 10(2)(d)(iii) of the Competition Act to be
established in this case:
(a) whether MyEG constituted an “enterprise” within the definition
section 2;
(b) whether MyEG was in a “dominant position” within the definition
section 2;
(c) whether MyEG was “applying different condition to equivalent
transactions to other trading parties” within paragraph (d) of
section 10(2); and
(d) whether the acts of MyEG had “harm competition” in the market
which they were participating, whether upstream or downstream.
[64] The High Court then examined each element and answered
them in the affirmative. In doing so, elements (a) and (b) were
straightforward, but elements (c) and (d) were more contentious.
The High Court contributed greatly by clarifying how these elements
should be assessed.
[65] For element (c), MyEG argued that the CAT had misinterpreted
the phrase “equivalent transaction” by stating that the purchase of
Mandatory Insurances by employers whether directly from MyEG or
from other insurance companies or agents “would amount to equivalent
transactions i.e. same transaction”. The High Court held that in construing
the phrase “equivalent transaction”, it is duty-bound to ascertain the
legislative intent by reference to the words appearing in the provision
itself.46 Since the phrase is not defined in section 2 of the Competition
Act, the High Court is permitted to ascertain the ordinary meaning of

46 Krishnadas a/l Achutan Nair & Ors v Maniyam a/l Samykano [1997] 1 AMR 997;
[1997] 1 MLJ 94.
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the words/phrase by reference to the dictionary.47 By employing this
interpretation, the High Court referred to the dictionary meaning of
“equal” (which means “the same”, whether in size, amount, number,
etc.), and held that the CAT did not commit any error in concluding
that “equivalent transaction” simply means “same transaction”.
[66] The High Court also agreed with the CAT that MyEG was
“applying different conditions” to equivalent transactions because a
purchaser of the Mandatory Insurances directly from MyEG received
automatic verification, whereas there was a separate verification
requirement if the purchase was made from other parties. Other
finding of facts such as MyEG making it compulsory for end users
to purchase the FWIG through MyEG only, and adopting automatic
verification in respect of MyEG insurers leading to faster approval for
the PLKS renewal compared with non-MyEG insurers, all amounted
to “applying different conditions”. The High Court held that these
findings by the CAT were not irrational or unreasonable.
[67] For element (d), MyEG argued that the phrase “harm competition
in any market” must mean “harm to consumers” because the objective
of the Competition Act is to protect consumers. Following that, MyEG
argued that the CAT had made an error for failing to consider that
the Competition Commission had not proven that MyEG’s conduct
was “harmful to consumers”. However, the court disagreed with
this line of argument because Parliament had used the phrase “harm
competition in any market”, and the High Court must therefore
give effect to such wording and not change the statutory words.48 In
other words, the CAT and the Competition Commission were not
required to prove any harm to consumers in establishing element (d).
Furthermore, the High Court viewed that automatic verification for
MyEG-related insurance companies and the imposition of additional
steps of verification for non-MyEG insurance companies did in
fact harm competition. MyEG’s conduct amounted to an abuse of
dominant position in the upstream market to induce end users to
use its services in the downstream market, putting other agents and
insurance companies at a competitive disadvantage.
47 Noor Jahan bte Abdul Wahab v Md Yusoff bin Amanshah & Anor [1994] 1 MLJ 156;
PP v Sa’ari Jusoh [2007] 1 AMR 709; [2007] 2 CLJ 197.
48 Ghazi bin Mohd Sawi v Mohd Haniff bin Omar, Ketua Polis Negara, Malaysia & Anor
[1994] 2 AMR 1257; [1994] 2 MLJ 114.
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[68] As a conclusion, the High Court dismissed MyEG’s judicial
review application and the CAT’s decision remained valid. More
importantly, the High Court made the right observation by stating
that MyEG as the dominant concession holder in the upstream market
had to grant equal access to its facilities and promote competition
in the downstream market. It is the author’s humble view that the
High Court, supported by the right authorities, had accorded the
right interpretation to section 10(2) of the Competition Act. The High
Court’s interpretation of phrases such as “equivalent transactions”
and “harm competition in the market” serves as a good guidance for
future application or enforcement of the same legal provision.
Conclusion
[69] Recent developments in competition law show the courts’
appreciation of the wording and phrases adopted in the Competition
Act, and simultaneously giving effect to the real intention of Parliament
by according the wording and phrases their ordinary meaning.
Moreover, from both the judgments in MAS-AirAsia and MyEG, it
is clear that the courts have emphasised greatly on the object and
purpose of the Competition Act. Stemming from this emphasis, the
courts have ensured that the judgments are consistent with the object
and purpose of the Competition Act, which is to protect consumers
by ensuring healthy competition in the market.
[70] As we can learn from the above cases, competition law in
Malaysia remains an emerging area of practice with emerging
regulatory concerns and issues. Hence, judicial decisions and decisions
of competition tribunals, whether from within Malaysia or foreign
jurisprudence, would be of useful guidance for the development of
competition law in our country. As time goes on, competition law
in Malaysia will continue to crystallise and grow together with the
resolutions of its emerging issues.
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Introduction
[1] The issues concerning the core duty of loyalty of a director are as
contentious today as before. The core duty is multi-faceted and one of
the facets is that a director must not put himself in, or must avoid, a
situation in which his interest, direct or indirect, may conflict with the
company’s interest.1 The no-conflict principle embodies two underlying
themes often described as the “self-dealing” rule and the “no-profit”
rule.2 The constituent elements of the two rules are different3 but the
principles often overlap in application and discussing the two rules
together will assist better understanding of the no-conflict principle.
[2] In the context of the Companies Act 2016 (“CA 2016”), the
self-dealing rule (section 221) may be described as the rule against
“transactional conflicts”4 and the “no-profit” rule (section 218) as the
rule against “situational conflicts”.5 This article traces the legislative
development of the two rules in Malaysia, the judicial approach to
the statutory provisions, the differences in application of principles
* Managing Partner, Messrs Chooi & Company + Cheang & Ariff, Advocates and
Solicitors.
1 Generally, see Bristol and West Building Society v Mothew [1998] Ch 1 (quoted with
approval in The Board of Trustees of the Sabah Foundation & Ors v Datuk Syed Kechik
bin Syed Mohamed & Anor [2008] 3 AMR 97; [2008] 5 MLJ 469, FC). See also Sinclair
Investments Ltd (UK) v Versailles Trade Finance Ltd (in administrative receivership)
& Ors [2012] Ch 453 at [34]–[36], per Lord Neuberger MR. Overruled on appeal
but on a different point, see FHR European Ventures LLP & Ors v Cedar Capital
Partners LLC [2015] AC 250.
2 Chan v Zacharia (1984) 53 ALR 417.
3 Bell v Lever Bros Ltd [1932] AC 161 at 194, per Lord Blanesburgh.
4 CA 2016, s 221 (governing contracts and proposed contracts in which directors
are interested).
5 Ibid, s 218 (governing misuse of company’s property, information, opportunities
and carrying on a competing business on the part of directors).
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between recent and earlier authorities, their relationship with the
general statement of duty of directors in section 213 of the CA 2016
and the remedies that are available.
The common law
[3] The self-dealing and no-profit rules developed out of the wider
no-conflict principle in equity.6 The constitution of a company may
relax the strictness of the rules subject to the director complying
with certain requirements, which usually include disclosure of his
conflicting interest and not to vote on the subject matter. Compliance
with the requirements enables the disinterested directors or the
general meeting, as the case may be, to make an antecedent informed
decision whether to give their consent to the subject matter or not.
Where antecedent consent is given, it does not excuse the director
to act in the best interest of the company and for proper purpose.7
Alternatively, the company upon discovery of the breach of the
requirements may elect to forgive the errant director by affirming or
ratifying the transactions.
[4] Early case law did not regard the nature and the extent of the
conflicting interest as being relevant to the application of the principle.8
As equity is flexible, case law in the later part of the twentieth century
excluded theoretical and rhetorical conflicts.9 Currently, the no-conflict
principle applies to situations where a real sensible possibility of
conflict exists,10 or the facts show a reasonable likelihood of conflict.11
[5] The self-dealing rule is to prevent a director from being swayed
by considerations of personal interest,12 which may arise from a
director being a member or creditor of the counterparty.13 In such
6 FHR European Ventures LLP & Ors v Mankarious & Ors [2014] 4 All ER 79, UKSC
at [5].
7 Magnifine Sdn Bhd v Yap Mun Him [2005] 6 CLJ 413.
8 Transvaal Lands Co v New Belgium (Transvaal) Land and Development Co [1914] 2 Ch
488 at 504, per Swinfen Eady LJ. This case concerned a director who held shares
as trustee in the counterparty.
9 See the judgment of UpJohn LJ in Boulting & Anor v Association of Cinematograph,
Television and Allied Technicians [1963] 2 QB 606 at 637–638.
10 Queensland Mines Ltd v Hudson (1978) 3 ACLR 176, PC. See also Phipps v Boardman
[1967] 2 AC 46.
11 Cowan de Groot Properties Ltd v Eagle Trust Plc [1991] BCLC 1045.
12 Chan v Zacharia (1984) 53 ALR 417 at 433, per Deane J.
13 See CA 2016, s 221(2).
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cases, the director has a duty and interest conflict. If he is also a
director of the counterparty, he also has a duty to duty conflict.14 In
group companies, multiple directorships is common and the breach
of the duty to duty conflict usually arises when the director advances
the interest of one principal to the detriment of another principal in
disregard of the separate legal entity principle.15 In cases where the
interest of a company is inextricably tied to the continued wellbeing
of the group of companies, the directors may consider the interest of
the group as a whole.16
[6] The no-profit rule is to preclude the director from misusing
or abusing his office to gain a personal advantage.17 If he derives a
gain by reason or in virtue of his fiduciary office or otherwise within
the scope of that office,18 he breaches his core obligation of loyalty.
Differences in judicial opinion exist with respect to the extent equitable
principles should be moulded and applied flexibly in particular to
factual settings to test whether there had been a misuse or an abuse
of office for personal advantage. The approach in England focuses on
the fiduciary-based relationship to find liability and in some cases, a
merit-based common sense approach is adopted.19 Other jurisdictions
generally prefer a merit-based approach that focuses on the factual
sensitivities of a case.20
[7] The self-dealing and no-profit rules have found their way into
the CA 2016 on a piecemeal basis. Sections 218 and 221 of the CA
14 Bristol and West Building Society v Mothew [1998] Ch 1 at 19.
15 Pioneer Haven Sdn Bhd v Ho Hup Construction Co Bhd & Anor [2012] 3 AMR 297;
[2012] 3 MLJ 616; Walker v Wimborne (1976) 3 ACLR 529 at 532; Charterbridge Corp
Ltd v Lloyds Bank Ltd & Anor [1970] Ch 62 at 74.
16 Equiticorp Finance Ltd (in liquidation) v Bank of New Zealand; Equiticorp Financial
Services Ltd (in liquidation) (receiver and manager appointed) v Bank of New Zealand
(1993) 11 ACSR 642.
17 Chan v Zakaria (1984) 53 ALR 417 at 433, per Deane J. See also Don King Productions
Inc v Warren & Ors [2000] Ch 291, CA. See also Australian Securities and Investment
Commission v Citigroup Global Markets Australia Pty Ltd (No. 4) [2007] 62 ACSR
427 at [291], per Jacobson J.
18 See Snell’s Equity, 33rd edn (Sweet & Maxwell), p 171, para 7-041. See the
discussion by the Federal Court on the no-profit rule in Gurbachan Singh s/o
Bagawan Singh & Ors v Vellasamy s/o Pennusamy & Ors [2015] 2 AMR 1; [2015] 1
MLJ 773.
19 Foster Bryant Surveying Ltd v Bryant & Anor [2007] BCC 804; In Plus Group Ltd &
Ors v Pyke [2002] 2 BCLC 201.
20 Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41; Poon Ka Man
Jason v Cheng Wai Tao & Ors [2017] 1 HKC 463, CFA.
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2016, like their ancestors, create an additional duty of disclosure on
the part of interested directors in contracts or proposed contracts with
the company and the use of their office to make personal gains. The
breach of the additional duty is punishable by law.
Legislative developments
(a) Self-dealing
[8] The statutes that preceded Merdeka Day and the formation of
Malaysia (“the Repealed Statutes”) 21 did not prohibit a director from
being directly or indirectly interested in a contract or proposed contract
with the company. This was probably because it was recognised that
the articles of association commonly allow directors to be interested
provided the directors declare their interest at a board meeting.22 It was
also recognised that the common law does not provide for sanctions
against directors for failure to disclose their interest. To inspire
disclosure or deter non-disclosure, the Legislature introduced penal
sanctions against non-disclosure. Section 151 of the Straits Settlement
Companies Ordinance 1940 (No. 49), which was taken from section 149
of the Companies Act 1929 (UK), 23 first introduced criminal penal
sanction for non-disclosure in respect of self-dealing.
[9] In 1963, the Malaysian Government established a committee to
advise on the form and content of a new statute to replace the existing
laws.24 The committee was assisted by Mr JC Finemore, draftsman
of the Australian Uniform Companies Act and had the benefit of
the reports of the Cohen Committee25 and the Jenkins Committee,26
including the draft code prepared for Ghana by Professor Gower.27
The Companies Bill was presented to Parliament on August 9, 1965
21 The Straits Settlement Companies Ordinance 1940 (No. 49); the Malayan Union
Companies Ordinance 1946 (No. 13); the Sabah Companies Ordinance (Cap 26);
and the Sarawak Companies Ordinance (Cap 65).
22 See CA 1965, model Article 81, Fourth Schedule (Table A).
23 Later, Companies Act 1948 (UK), s 199 and later, Companies Act 1985 (UK), s 317.
Now, see Companies Act 2006 (UK), s 183.
24 The committee comprised of the then Secretary for Commerce and Industry,
representatives of the Bar Council, the Society of Accountants and the Society
of Chartered Secretaries.
25 (1945) Cmnd 6659.
26 (1962) Cmnd 1749.
27 See the Explanatory Statement to the Companies Bill 1965.
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and the Companies Act 1965 (No. 79) (“CA 1965”) came into force
on April 15, 1966.
[10] Section 131 of the CA 1965 reaffirmed the requirement of
disclosure by interested directors in contracts or proposed contracts
at a board meeting.28 It was taken from section 123 of the Companies
Act 1961 (NSW). The disclosure rules were made more elaborate and
it provided for a stringent criminal sanction – imprisonment for one
year or a fine of RM2,000.29
[11] Section 131 of the CA 1965 was not intended to save the company
from a bad bargain but to uphold good internal management and
promote informed corporate dealings.30 The imposition of a penalty
against defaulting directors also did not alter the ensuing consequences
under the common law – the contract is voidable and the company may
elect to avoid or affirm the contract after having acquired knowledge
of the breach.31 If the company elects to affirm the contract, the election
is an affirmation of the contract in its entirety under the common
law.32 Subsequently, section 131(7B) was introduced, adopting the
civil consequence at common law that the contract is only voidable.
Following the repeal of the CA 1965, the disclosure provision is now
housed in section 221 of the CA 2016.
(b) No-profit rule
[12] The no-profit rule was introduced in the CA 1965 and the first
version of section 132 was taken from section 124 of the Companies
Act 1961 (NSW) save that it had an extra provision in section 132(4)
dealing with improper gains obtained from dealings with shares or
debentures or options of the company. In August 2007, section 132(2)
of the CA 1965 was amended by expressly setting out five sets of
28 See Australian Uniform Companies Act, s 123 and Companies Act 1948 (UK), s 199.
29 The penalty was subsequently increased to imprisonment for a term not exceeding
seven years or a fine of RM150,000 or both by A1229. Currently, under s 221(12)
of the CA 2016, the imprisonment term is not exceeding five years or a fine not
exceeding RM3 million or both.
30 Woolworths Ltd v Kelly (1991) 4 ACSR 431 at 442, per Samuels JA.
31 Hely-Hutchinson v Brayhead Ltd [1968] 1 QB 549. See also Guinness Plc v Saunders
[1990] 2 WLR 324 at 338–339, per Lord Goff; Cowan de Groot Properties Ltd v Eagle
Trust plc [1991] BCLC 1045 at 1113, per Knox J; Roden v International Gas Applications
& Ors (1995) 18 ACSR 454 at 457, per McLelland CJ in Eq.
32 Peyman v Lanjani [1985]1 Ch 457.
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circumstances pursuant to which the gains were classified as improper
gains. Significantly, section 132(3)(a) of the CA 1965 provided for a
private cause of action against the defaulter for profit made by the
defaulter or damages suffered by the company. In this context, the
preservation of existing laws under section 132(5) in the CA 1965
appeared to be duplicitous.33
[13] The current no-profit rule is housed in section 218 of the CA
2016. The statutory private cause of action provision in section 132(3)(a)
was deleted,34 including the provision relating to the preservation
of existing laws in section 123(5) contained in the repealed CA 1965.
Further, section 218 is not strung together with the general statement
of directors’ duties and the duty of care and skill,35 which are now
housed in section 213 of the CA 2016. Section 218, like sections 221
and 213, is intended only to impose a criminal sanction against a
defaulting director.
Statutory differences between the two rules
[14] Self-dealing under section 221 may be authorised in advance
by non-interested directors provided there is disclosure of the extent
and nature of the conflicting interest. In the absence of disclosure, the
company may elect to avoid or affirm the contract upon discovery
of the breach under section 221(10). The discretionary powers on
the part of disinterested directors to give antecedent consent and to
affirm the contract is a departure from the common law where only
the company in general meeting may do so. Nonetheless, section 221
must be read down for there are contracts or proposed contracts which
require the approval of shareholders in general meeting. In such cases,
full disclosure must be made to the company in general meeting.36
33 See Civil Law Act 1956, s 3.
34 The deletion endorsed the decision in Castlereagh Motels Ltd v Davies Roe (1966)
67 SR (NSW) 279. See para [42] below.
35 The duty of care and skill is not a fiduciary duty. See Bristol and West Building
Society v Mothew [1998] Ch 1; Henderson & Ors v Merret Syndicates Ltd & Ors [1994]
3 All ER 506; Extrasure Travel Insurances & Anor v Scattergood & Anor [2003] 1
BCLC 598 at 618.
36 There are transactions under the CA 2016 which may be carried out only with the
approval of the general meeting. For example, see s 223 (substantial transactions);
s 224 (loans to directors); s 227 (payment for loss of office); and s 228 (non-cash
asset transactions of a specified value). In these cases, disclosure to and the
approval of the general meeting are required. See also the Main Market Listing
Requirements in respect of listed companies.
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[15] Under the no-profit rule in section 218, only the company in
general meeting may give its consent antecedently or subsequently
by ratification. Unlike section 221, section 218 does not prescribe the
manner in which disclosure may be made to the general meeting. In this
respect, the general principles governing the disclosure of information
for the purpose of enabling shareholders in general meeting to make
an informed decision apply.37
[16] Section 218 is circumstance specific with respect to the nature of the
conflicting interest. Out of the five circumstances, three circumstances
relate directly to unauthorised use of corporate property, the other
relates to misuse of office and the last circumstance is directed at
carrying on a competing business with the company. Under the CA
2016, certain transactions falling within the no-profit rule are codified
in specific terms. These include the prohibition of tax-free payments,38
payments for loss of office39 and approval of fees to directors.40
Self-dealing
[17] Section 221 provides for a procedure for the disclosure of the
direct or indirect interest of directors in contracts or proposed contracts
with the company at a board meeting. A director who is not aware of
his interest at the time of the contract or at the proposal stage must
make the relevant disclosure as soon as practicable after the relevant
facts have come to his knowledge. The statutory purpose is to enable
the disinterested directors who are unaware to decide on behalf of the
company whether to avoid the contract already entered into under
section 221(10), or to decide whether to enter into the contract or not at
the proposal stage. The secretary is required to record the declaration
of interest in the minutes of the board meeting.41
[18] Usually, the nature of the conflicting interest of a director relates
to his status as a member, creditor or director of the counterparty
to the contract or proposed contract. Section 221(2) is declaratory
37 Generally, see Darvall v North Sydney Brick and Tile Co Ltd (1988) 14 ACLR 717;
CAS (Nominees) Ltd v Nottingham Forest plc & Ors [2002] BCC 145 at [72]; Sharp v
Blank [2015] EWHC 3220 (Ch) at [19].
38 CA 2016, s 226.
39 Ibid, s 227.
40 Ibid, s 228. See Wong See Yaw & Anor v Bright Packaging Industry Berhad [2016] 1
AMCR 766.
41 CA 2016, s 218(8). Previously, CA 1965, s 131(7).
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of the common law principle which excludes theoretical conflicts
by providing “materiality” as the determinant to evaluate whether
that interest is capable of giving rise to a real sensible possibility
of conflict. Concordantly, if the nature of the interest of a director
under section 221(3)(a) is that of a guarantor to a loan given to the
company, it is not treated as a material interest. Where the interest arises
by virtue of common directorship of a person in related companies,
section 221(3)(b) deems that that nature of interest is not material by
reason only of the common directorship.
[19] The underlying statutory purpose for inserting the words “by
reason only” in section 221(3)(a) and (3)(b) is readily found. In a
principal and surety relationship, the conflict arises when the surety
director pays off the loan in default and becomes entitled in law to
enforce the subrogated rights against the company, the principal
debtor.42 This legal incident is a matter which the company as principal
debtor must be taken to have impliedly consented to at the time of
the loan. Similarly, in cases of common directorship within a group
of companies, it is inferred that the relevant companies have agreed
to the common directorship.43 To constitute a conflict of interest in
material terms, there must be something more.
[20] The opening words “Subject to this section …” in section 131(1) of the
CA 1965 (now, section 221(1)) have been recently interpreted to mean
that section 131(2) and (3) (now, section 221(2) and (3) respectively)
are exceptions to the no-conflict rule in Golden Cash Harvest Sdn Bhd
v Elite Honour Sdn Bhd44 (“Golden Cash Harvest”) and Tan Kang Hai v
Slimming Sanctuary Sdn Bhd45 (“Tan Kang Hai”). A contrary view, with
respect, is that section 221(2) and (3) are not exceptions as such but
are statutory endorsements of the no-conflict test that require the
existence of a real sensible possibility of conflict. In contrast, during
the nineteenth century and the earlier part of the twentieth century, it
did not matter whether the fiduciary had a real or substantial interest
in a contract and the validity or invalidity of the contract “cannot
depend upon the extent of the adverse interest of the fiduciary agent
any more than upon how far in any particular case the terms of a
42
43
44
45

Contracts Act 1950, ss 93 and 94.
See Bristol and West Building Society v Mothew [1998] Ch 1 at 18–19.
Unreported judgment dated December 31, 2016 in SBW-22NCvC 28/7-2014.
[2016] MLJU 973.
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contract have been the best obtainable of the interest of the cestui
que trust, upon which subject no inquiry is permitted”.46 A nominal
interest would suffice.47 The inapplicability of the no-conflict rule to
the two situations envisaged in section 221(3) is merely an expansion
of the materiality test in section 221(2) of the CA 2016.
[21] The materiality test in section 221(2) is the reasonable man
test in equity. It requires disclosure of the nature and extent of the
interest.48 The amount of details required to be disclosed cannot be
reduced into a formula and each case must depend on its facts.49 It is
also said that the sufficiency of disclosure must be evaluated against
the sophistication or intelligence of the persons to whom disclosure
is required to be made.50 In straightforward cases, a disclosure of a
director’s interest as a member and the size of the direct or indirect
shareholding satisfies the extent and nature principle. Where the nature
of the interest is that of a creditor, the size of the debt and the benefits
that might accrue to the interested director are relevant determinants.
[22] There are two broad categories of cases in which issues may arise in
the absence of disclosure at a board meeting. The first category of cases
concerns situations where the disinterested directors are informally
aware of the extent and the nature of the conflicting interest of their
fellow directors but there is no disclosure at a board meeting and the
contract is entered into. In this category of cases, the issue is whether
the company may subsequently repudiate the contract under section
221(10) on account of non-disclosure at a board meeting.
[23] The second category of cases concerns situations where there
is no disclosure and the disinterested directors are not informally
46 Transvaal Lands Co Ltd v New Belgium (Transvaal) Land & Development Co [1914]
2 Ch 488 at 503, per Swifen Eady LJ.
47 Todd v Robinson (1884) 14 QBD 739. Cited with approval in Transvaal Lands Co,
ibid.
48 Gwembe Valley Development Co Ltd (in receivership) & Anor v Koshy & Ors (No. 3)
[2004] 1 BCLC 131. Note that in this case the concealment of the interest was
deliberate and dishonest.
49 Gray v New Augarita Porcupine Mines Ltd [1952] 3 DLR 1 at 14, per Lord Radcliffe.
This case dealt with the no-profit rule where the appellant had used his position in
the company and made large profits at the expense of the company by obtaining
shares at a fixed discount of 80% and then selling them to his own advantage at
much higher prices. See also Maguire & Tansey v Makaronis (1997) 188 CLR 449
at 466.
50 Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 236 ALR 209 at [107].
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aware of the conflicting interest, or only have vague notions of the
conflicting interest. Subsequently, the disinterested directors become
aware of the breach of the disclosure duty. The first issue that may
arise relates generally to the circumstances under which the company
may repudiate the contract. The second issue is whether affirmation
of the contract has any consequence on the initial breach of duty. The
third issue is whether affirmation precludes the company to separately
claim for breach of the codified duties in section 213 of the CA 2016
(“the General Duty”).
Purposive or literal approach to section 221
Recent vs earlier decisions
[24] The common law does not prescribe rules with respect to how
the interest may be disclosed to the beneficiary, whether at a formal
board meeting or a general meeting. Also, the manner in which full
awareness is acquired by the beneficiary is irrelevant. Equity operates
functionally and its emphasis is on substance and not form.51 In Tneu
Beh v Tanjong Kelapa Sawit Sdn Bhd52 (“Tneu Beh”) and Tan Bok Seong @
Tan Leong Tian v Sin Bee Seng & Co (Port Weld) Sdn Bhd & Ors53 (“Tan
Bok Seong @ Tan Leong Tian”), the High Court adopted the approach
that if all the directors are aware of the particulars of the nature of the
interest, disclosure at a formal board meeting is not required. However,
recent High Court decisions have adopted a different approach. It is
said that by reason of the word “shall” in the section, disclosure of
interest at a formal board meeting is mandatory. In this regard, it does
not matter if the other members of the board of directors are informally
aware of the interest and have given assent to the transaction.
[25] In Golden Cash Harvest, there was no disclosure of interest at a
board meeting whether before or after the contract was entered into.
Accordingly, by reason of the word “shall”, the duty to disclose
cannot be waived even if the disinterested directors were aware of the
impugned contract.54 Extending this conclusion to cases where there is
51 A manifestation of this is the principle of unanimous consent. See Re Duomatic
Ltd [1969] 2 Ch 365; EIC Services Ltd & Anor v Phipps & Ors [2004] 2 BCLC 589;
Jarret & Ors v Perpetual Trustee Co Ltd (2008) 64 ACSR 552.
52 [1995] 1 CLJ 741.
53 [1995] 4 CLJ 795.
54 Supra, n 44 at [75].
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a breach of section 218, the duty to disclose at a formal general meeting
also cannot be waived even if all the directors are shareholders and
have knowledge outside the general meeting.
[26] Golden Cash Harvest followed an earlier decision in Tan Kang Hai.55
In that case, the plaintiff director claimed unpaid commission under an
agreement made between the plaintiff and two other directors.56 The
agreement was illegal and the parties were in pari delicto.57 Nonetheless,
and which is obiter, it was held that “even if all directors … know about
the contract”, the need for disclosure at a formal board meeting is not
exempted.58 In Golden Cash Harvest, the case of Beh Chun Chuan v Paloh
Medical Centre Sdn Bhd59 (“Beh Chun Chuan”) was also relied upon in
support of the decision. In Beh Chun Chuan, the context of the issue was
different. There, the articles provided for the automatic vacation of the
office of director if there was failure to disclose interest in contracts
with the company and the complaint was that the removal of the
affected directors from office was unlawful or oppressive. Kang J
(as he then was) rightly rejected the argument60 and noted that there
was no evidence of knowledge outside the boardroom.
[27] The strict approach has its attraction in simplicity. However, it
raises other issues below its surface. The equitable rules against selfdealing and the making of profits are proscriptive in nature – “equity
is proscriptive, not prescriptive … It tells the fiduciary what he must not
do. It does not tell him what he ought to do.”61 Equity guarded against
the transgression of this proscriptive duty fervently and fashioned
remedies to inspire directors to act loyally by obtaining the informed
consent of the beneficiary.

55
56
57
58
59
60

Supra, n 45.
Ibid, at [40].
Ibid, at [53].
Ibid, at [42].
[1999] 3 AMR 3352; [1999] 7 CLJ 1.
The automatic vacation of office clause is derived from the Companies Clauses
Consolidation Act 1845. See the judgment of Lord Wilberforce in Hely-Hutchinson
v Brayhead Ltd [1968] 1 QB 549 at 589.
61 Attorney-General v Blake [1998] Ch 439 at 455, per Lord Woolf MR citing Breen v
Williams (1996) 138 ALR 259, HC. See also Pilmer v Duke Group (in liquidation)
(2001) 38 ACSR 122, HC at [74]; Dresna Pty Ltd v Linknarf Management Services
Pty Ltd (in liquidation) (2006) 237 ALR 687 at [132].
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[28] Section 131 of the CA 1965 is “in addition to and not in derogation
of any rule of law.” The words “in addition to” refer to the imposition
of penalties under section 131(8) for breach of the proscriptive
duty in equity62 and which typifies a proscriptive rule. In effect, the
additional duty under the statute is to obtain the informed consent
of the beneficiary to release the director (if the beneficiary thinks fit)
from the proscriptive duty, or from what the director must not do
in order to uphold his core obligation of loyalty.63 Otherwise, the
breach of the additional duty is punishable by law. The words “not
in derogation of any rule of law” preserve all rules of law and this
includes the doctrine of election64 and equitable defences such as
acquiescence, laches, estoppel or delay which will bar a plaintiff’s
right to rescission,65 or to an account of profit on the basis that a person
with knowledge of a breach, or who is aware of his rights, cannot
stand by and permit the defendant to make profits and then claim
entitlement to those profits.66
[29] A beneficiary may waive the protection afforded to it.67 If the
statutory rules in section 221 cannot be waived by reason of the word
“shall”, it is inconsistent with the common law and the statutory right
of the company under section 221(10) to elect either to repudiate or
affirm the contract upon the discovery of the breach. With respect,
it does require more convincing that the word “shall” should be
construed literally.
62 See Castlereagh Motels Ltd v Davies-Roe (1996) 67 SR (NSW) 279 discussed in paras
[42]–[43] below.
63 In Item Software (UK) Ltd v Fassihi & Ors [2005] 2 BCLC 91, it was held that
although a fiduciary had no separate and independent duty to make disclosure
of his misconduct, he could not discharge his duty of loyalty if he did not make
disclosure. Applied in Sundai (M) Sdn Bhd v Masato Saito & Ors [2013] 9 MLJ 729.
64 Note that under the CA 2016, the words “not in derogation of any rule of law”
have been deleted in section 221(11). The deletion, in the author’s respectful view,
is a tidying exercise as the section is only to impose a criminal sanction against
defaulters.
65 Holder v Holder [1968] Ch 353. In this case, it was held that acquiescence and
estoppel are not necessarily coterminous and from which assent may be inferred.
See the judgment of Sachs LJ at 403.
66 Re Jarvis (deceased) [1958] 2 All ER 336 at 340–341. Cited with approval in Warman
International Ltd v Dwyer & Ors (1995) 182 CLR 544, HC at 559.
67 An early case is De Bussche v Alt (1878) 8 Ch D 286 at 312–313. See also Boulting
& Anor v Association of Cinematograph, Television and Allied Technicians [1963] 2
QB 606 at 636; Bristol and West Building Society v Mothew [1998] Ch 1 at 19 where
Millet LJ discussed the principle in the context of a duty to duty conflict.
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[30] The emphasis given to the word “shall”, before assent may be
found, inevitably has the effect of narrowing and confining the source
of the informed knowledge of the disinterested directors to, or that
the awareness must emanate from, expressed or implied disclosure
at a board meeting. Thus, in Tan Kang Hai, even though the directors
were parties to the commission agreement and they had on the
company’s behalf made the commission payments over a period of
time,68 the records of the company showed how the commission was
calculated69 and the other directors and shareholders had also received
commission payments,70 these facts were incapable of making a
difference. Similarly, in Golden Cash Harvest, even if awareness could be
gathered from extraneous official documents in which the disinterested
directors had made statements of their awareness of the interest of
the affected directors and that the defendant was the contractor, the
documentary evidence could not be relied upon to show awareness
on the grounds of non-contemporaneity of the documents with the
date of the contract.71
[31] The better view, with respect, is that the leading principle is
whether there was full awareness or knowledge of the conflicting
interest giving rise to assent, which may be given expressly or
impliedly.72 Confining the source of awareness or knowledge to
expressed or implied disclosure only at a board meeting in order
to find assent is artificial. This is especially so where expressed or
implied disclosure at a board meeting will not increase the level of
knowledge of the disinterested directors. Awareness of the conflicting
interest is a state of mind that bears directly on the issue of assent.73 If
there is awareness and disinterested directors act upon the awareness,
it demonstrates informed and effective assent by the beneficiary74
although the burden of proof to demonstrate effective assent is upon
the interested director. Another consideration is that confining the
source of informed knowledge to expressed or implied disclosure at
a board meeting to justify a finding of assent displaces the undoubted
68
69
70
71
72

Supra, n 55 at [26] (2)(g).
Ibid, at [24] (3); [26] (2)(b).
Ibid, at [21] (2).
Supra, n 44 at [80].
See Australian Securities and Investments Commission v Citigroup Global Markets
Australia Pty Ltd (2007) 62 ACSR 427 at [295].
73 See Evidence Act 1950, s 14.
74 Woolsworth v Kelly (1991) 4 ACSR 431 at 443, per Samuels JA.
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principle of informal unanimous consent given outside a board or
general meeting under the Duomatic principle.75
[32] The case of Tneu Beh76 concerned the distribution of assets in
two family companies known as Tanjong and Lumayan in which four
brothers were directors. A circular resolution was passed approving
the transfer of shares from Tanjong in Lumayan to an unnamed
purchaser who they knew was their brother who did not disclose his
interest. Siti Norma J (as she then was) emphasised that awareness
by the directors was the answer. It was held:
The duty to disclose is to make all directors aware of the interests
which one or more directors may have in a contract entered into
with the company. Under the circumstances of this case, I do not
consider that s 131 has been contravened as all the directors were
aware of Boon Seng’s interest when they executed D3 [resolution].77

[33] The disclosure of interest in the formal way stipulated under
section 221 has its advantages. It will assist directors who only have
vague ideas of the extent and nature of the interest of their fellow
directors. In a contest, a formal declaration is evidence of informed
awareness and effective assent to the transaction. Nonetheless, these
matters do not provide a convincing answer to the question whether
the source of informed knowledge must be confined to expressed or
implied disclosure at a formal board meeting to find effective assent.
Support for the proposition that knowledge outside the boardroom is
enough to constitute effective assent includes MacPherson v European
Strategic Bureau Ltd78 (“MacPherson”) and Re Dominion International
Group (No. 2)79 (“Re Dominion International Group (No. 2)”). In the
former case, the interested directors were held not to have breached
section 317 of the Companies Act 1985 (UK) merely because the
agreement was entered into without any formal board meeting
approving the agreement and the absence of declaration of their
interest. This was because all the parties knew about the interest
when the agreement was signed. In the latter case, two directors who
were aware of the interest were found to have given effective assent
75 Named after the case of Re Duomatic Ltd [1969] 2 Ch 365.
76 Supra, n 52.
77 Ibid, at p 750. Affirmed on appeal. See Tneu Seng Bee & Ors v Lumayan Plantations
Sdn Bhd & Ors [1999] 2 CLJ 566.
78 [1999] 2 BCLC 203.
79 [1996] 1 BCLC 572.
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outside the boardroom to the impugned transactions. However, this
was insufficient because the other directors were not sufficiently made
aware of the transactions.
Approach in other jurisdictions
[34] The word “shall” is also employed in section 317 of the Companies
Act 1985 (UK) and section 123 of the Australian Companies Act
1961 (NSW).80 Case law in England and Australia adopt a purposive
approach. Where non-interested directors are aware of the interest,
it is ritualistic to insist on a formal declaration at a board meeting. In
MacPherson,81 it was said:
No amount of formal disclosure by each to the other would have
increased the other’s relevant knowledge.82

[35] In Lee Panavision Ltd v Lee Lighting Ltd
Dillon LJ said:

83

(“Lee Panavision Ltd”)

… if the judge was entitled to make the findings of non-disclosure
and non-declaration of interests that he did, the position is that each
of the directors has failed to disclose formally at the board meeting an
interest common to all the directors and, ex hypothesi, already known
to all the directors. I would hesitate to hold that such apparently
technical non-declaration of an interest in breach of s 317 has the
inevitable result, as to which the court has no discretion, that the
second management agreement is fundamentally flawed and must
be set aside if Lee Lighting chooses to ask sufficiently promptly that
it be set aside.84

[36] Although the statement of Dillon LJ was obiter, it reflected a
concern in giving effect to form over substance or that the provision
is to be applied technically or literally. In Runciman v Walter Runciman
plc85 (“Runciman”), it was said:
Whatever may have been the strict legal requirements of the position,
on the particular facts of this case I am perfectly satisfied that for
80
81
82
83
84
85

Its predecessor was the Companies Act 1936 (NSW), s 129.
Supra, n 78.
Ibid, at p 218.
[1992] BCLC 22.
Ibid, at p 33.
[1992] BCLC 1084.
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the plaintiff to have made a specific declaration of interest before
agreement of the variations here in question would have served no
conceivable purpose. It would have been mere incantation.86

[37] In Re Dominion International Group (No. 2),87 Knox J after referring
to Lee Panavision Ltd and Runciman, said:
On the other hand it has been held that where the directors are all in
fact sufficiently aware of the matter that should be formally disclosed,
the absence of formal disclosure may not amount to more than a
technical non-declaration of an interest.
…
The authorities cited above do establish that where there is genuine
informed consent by the directors, a failure to make the declaration
required by s 317 will be a technical rather than a substantive default
…88

[38] The English and Australian authorities were applied in Genisys
Integrated Engineers Pte Ltd v UEM Genisys Sdn Bhd & Ors89 (“Genisys
Integrated Engineers Pte Ltd”). It was held:
[44] … The learned judge when applying s 131 had regard to its
letter and not its intention. His direction upon the construction of
s 131 is against the line of authority that has interpreted the section.
In Woolworths Ltd v Kelly (1991) 4 ACSR 431, the New South Wales
Court of Appeal had to consider the equipollent s 123 of the Australian
statute. It was held that the Australian provision – and the same is
true of our s 131 – does not require a formal declaration of a director’s
interest at a meeting. Neither does the section require a disclosure of
relevant facts to persons wholly aware of them, provided of course
that the directors fulfilled their fiduciary obligations. Samuels JA said:
“ It is true, of course, that s 123 does not merely provide for disclosure
but requires the interested director to ‘declare the nature of his
interest’; and, as I have pointed out, sub-s (7) provides that the
secretary of the company ‘shall record every declaration under
this section in the minutes of the meeting at which it was made’.
However, notwithstanding that this language contemplates some
86
87
88
89

Ibid, at p 1093.
Supra, n 79.
Ibid, at pp 598 and 600.
[2008] 6 MLJ 237.
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formality, I do not think it has the effect of requiring disclosure
of facts to those who are plainly wholly aware of them.”
[45] Unfortunately, the learned judge did not address his mind to the
decision in Woolworths Ltd v Kelly. Neither did he discuss Lee Panavision
Ltd v Lee Lighting Ltd [1992] BCLC 22 which is an English case to the
same effect as Woolworths Ltd v Kelly. The learned judge’s approach to
the construction of s 131 therefore constitutes a misdirection in law.

[39] On appeal to the Federal Court,90 the decision was reversed on
grounds that there was no evidential foundation to interfere with the
findings of facts by the High Court that there were acts of oppression.
It was not reversed because the proposition stated by the Court of
Appeal was wrong.91
[40] Subsequent Australian decisions follow the majority decision
in Woolworths Ltd v Kelly92 (“Woolworths v Kelly”). In Krupace Holdings
Pty Ltd v China Hotel Investment Pty Ltd & Ors93 (“Krupace Holdings Pty
Ltd”), Rein J held that “Woolworths v Kelly has been seen as authority for
the proposition that formal disclosure is not required under an attenuation
clause if what is to be disclosed is already known to other directors” and
cited a host of subsequent authorities that followed Woolworths v
Kelly.94 Subsequent Australian decisions add confirmatory strength
to the statement of the principle in Tneu Beh and Genisys Integrated
Engineers Pte Ltd.
The failure to disclose
[41] A breach of section 221 does not affect the validity of the contract.
It only imposes a fine upon the defaulter: Hely-Hutchinson v Brayhead
Ltd95 (“Hely-Hutchinson”). In Guinness Plc v Saunders96 (“Guinness
Plc”), Lord Goff (Lord Griffiths concurring) affirmed the decision in
90
91
92
93
94

[2010] 9 CLJ 785.
Ibid, at [29]–[38].
(1991) 4 ACSR 431.
[2018] NSWSC 862.
Ibid, at [87]. The cases cited include In the matter of Colorado Products Pty Ltd (in
provisional liquidation) [2014] NSWSC 789; Hodgson v Amcor Ltd; Amcor Ltd & Ors
v Barnes (2012) 264 FLR 1; and Australian Securities and Investments Commission v
Citigroup Global Markets Australia Pty Ltd (No. 4) (2007) 160 FCR 35.
95 [1968] 1 QB 549 at 585C–D, per Lord Denning MR; at 589F–G, per Lord Wilberforce,
and at 594E–F, per Lord Pearce. This case was decided under the Companies Act
1948 (UK), s 199.
96 [1990] 2 WLR 324.

July [2019] JMJ

Self-Dealing and No-Profit Rules:
Companies Act 2016
Past to Present

181

Hely-Hutchinson when considering section 317 of the Companies Act
1985 (UK).97
[42] In Castlereagh Motels Ltd v Davies-Roe98 (“Castlereagh Motels Ltd”),
the company sued for damages for breach of the statutory duty of
disclosure. The Court of Appeal (NSW) held that there was no legislative
intention to confer a private cause where the general law provides
for the civil remedy of rescission. Wallace P held:
The third count raises a much different issue. It is an attempt to create
a private right of action for breach of the statutory duty imposed by
s. 123 of the 1961 Companies Act with which during argument was
associated s. 129 of the 1936 Act.
…
I find it sufficient to say that I cannot detect a legislative intendment
that a company should have a private right of action for alleged loss
sustained “in consequence” of a director violating either s. 123 of the
1961 Act or s. 129 of the 1936 Act.99

[43] Jacobs and Asprey JJA held:
The real purpose and effect of s. 129 is to impose this duty on directors
of companies in such a way that a breach of it will be a criminal
offence. However, since prior to the introduction of the section or
its predecessor there existed a similar duty enforceable by a court
of equity by avoiding transactions entered into in breach of the
rule, we do not think that there can be gathered from the words of
the section and the surrounding circumstances any intention of the
legislature or any circumstance which would lead to the conclusion
that a company should have some cause of action at law for breach
of the section … What was in mind was not some general loss from
an unfavourable contract, which loss might or might not be causally
related to the non-disclosure.100
97 Presently, s 178 of the Companies Act 2006 (UK) provides that the civil
consequences for a breach of s 177 are the same as would apply if the
corresponding common law rule or equitable principle is applicable.
98 (1966) 67 SR (NSW) 279. In this case, the Court of Appeal (NSW) considered both
s 123 of the Companies Act 1961 (NSW) and s 129 of the Companies Act 1936
(NSW).
99 Ibid, at p 284.
100 Ibid, at p 287.
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[44] In Von Roll Asia Pte Ltd v Goh Boon Gay & Ors101 (“Von Roll Asia
Pte Ltd”), the High Court of Singapore came to the same conclusion
as in Castlereagh Motels Ltd – non-disclosure only imposes a criminal
sanction and liability is determined under the common law.
Effect of affirmation or ratification
[45] The right to repudiate or affirm a contract under section 221(10)
of the CA 2016 is in effect a right of election102 as the company through
its disinterested directors is called upon to make an informed choice
between two mutually inconsistent courses of action.103 When a
company, acquainted with the facts, elects to affirm a contract under
section 221(10) or ratifies the impugned act under section 218, it does
so in its entirety.104 It is semantical to argue that the act of affirmation
of a contract is not ratification or adoption of the contract, or is not
a waiver of the right to complain against the failure of disclosure in
section 221(1).105
[46] The doctrine of election is not confined to instruments106 and
affirmation simply means the contract and all its terms remain in full
force and effect.107 Thus, a company affirming a contract cannot claim
for an account of the profits. The classical cases include Burland v Earle108
(“Burland“) and Cook v GS Deeks & Ors109 (“Cook“). The reasoning is
that affirmation validates the contract. In the latter case, it was held:

101 [2015] 3 SLR 1115.
102 Re Marini Ltd; Liquidator of Marini Ltd v Dickenson & Ors [2003] EWHC 334 (Ch)
at [65].
103 Peyman v Lanjani & Ors [1985] 1 Ch 457. See also Kammins Ballrooms Co v Zenith
Investments (Torquay) Ltd [1971] AC 850 at 882H–883D, per Lord Diplock where a
distinction was drawn between election and waiver. See further Motor Oil Hellas
(Corinth) Refineries SA v Shipping Corp of India (The Kanchenjunga) [1990] 1 Lloyd’s
Rep 391 at 399, per Lord Goff.
104 Ibid. See also Hely-Hutchinson [1968] 1 QB 549 at 594E–G, per Lord Pearson; Suisse
Atlantique Societe d’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967]
AC 361.
105 De Bussche v Alt (1878) 8 Ch D 286 at 313, per James, Baggallay and Thesiger LJJ.
106 Verschures Creameries Ltd v Hull and Netherlands Steamship Co Ltd [1921] 608 at
611–812.
107 Suisse Atlantique Societe d’Armaement Maritime SA v NV Rotterdamsche Kolen Centrale
[1967] 1 AC 361 at 419.
108 [1902] AC 83.
109 [1916] 1 AC 554.
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If the company refused to affirm the sale the transaction would be set
aside and the parties restored to their former position, the directors
getting the property and the company receiving back the purchase
price. There would be no middle course. The company could not
insist on retaining the property while paying less than the agreed
price. This would be for the Court to make a new contract between
the parties.110

[47] Under the no-profit rule, if a company in general meeting
ratifies the impugned acts, the company forgives the sins of its
errant directors.111 The case of Regal (Hastings) Ltd v Gulliver112 (“Regal
(Hastings) Ltd”) entrenched the principle that directors may, by either
obtaining antecedent approval or subsequent ratification, keep what
would otherwise be improper profits.113 In Northwest Transportation Co
v Beatty114 (“Northwest Transportation Co”), transactions offending the
self-dealing rule may be affirmed by the company in general meeting
provided the affirmation is not brought about by unfair means, and
is not illegal or fraudulent.115
[48] The cases of Tneu Beh, MacPherson, Runciman, Lee Panavision Ltd,
Re Dominion International Group (No. 2) and Woolsworth v Kelly did
not deal with the effect of affirmation of a voidable contract. A local
controversial issue is whether affirmation of a contract under section
221(10) has any consequential effect on the initial breach of the statutory
duty of disclosure. In Golden Cash Harvest Sdn Bhd v Delta Pelita Sebakong
Sdn Bhd (“Delta Pelita Sebakong”),116 it was held that assent, ratification
and affirmation of the contract by conduct binds a party “as if there
had been full disclosure”117 to the effect that the formal non-disclosure
“was of no consequence”.118 With respect, this proposition is flawless.
A contrary proposition suggests an odd result – the contract is good
110 Ibid, at p 564.
111 There are limits to the doctrine of ratification. Generally, majority shareholders
cannot ratify acts that forfeit the rights of the minority. See Ng Pak Cheong v Global
Insurance Co Sdn Bhd [1994] 3 AMR 2663; [1995] 1 MLJ 64; Lexton Furniture and
Construction Sdn Bhd v So Thian Wan & Ors [2013] 2 AMCR 895.
112 [1942] 1 All ER 378.
113 [1967] 2 AC 134, HL at 150, per Lord Russell.
114 (1887) 12 App Cas 589, PC.
115 Ibid, at pp 593–594, per Sir Richard Baggallay.
116 Unreported judgment in SBW-22NCvC-7/10-2013 dated June 7, 2019.
117 Ibid, at [367].
118 Ibid.
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only from the date of affirmation and it does not relate backwards to
its initial date as if there had been full disclosure. Otherwise, the effect
is that the defaulting director remains potentially liable to criminal
sanctions and the affirming party may claim for profits made prior to
the date of affirmation. This is contrary to the entirety principle in the
doctrine of election. In the context of the Companies Act 2006 (UK),
a same conclusion was arrived at in Sharma v Sharma.119
Relationship between section 213 and section 221
[49] It is wrong to rely on section 213 to find liability when the breach
of section 221 provides for its own liability. Where a company elects
to affirm the contract under section 221(10), the contract is no longer
voidable and it follows that the affirmation extinguishes the liability
to account for profits as well. The decision in Golden Cash Harvest is
controversial. There, the company had elected to affirm the contract
but notwithstanding the affirmation, the High Court, relying on the
general principles applicable to fiduciaries, held that the affirming
party could counterclaim and obtain remedies for breach of the General
Duty on the application of the test in Charterbridge Corp Ltd v Lloyds
Bank Ltd & Anor120 (“Charterbridge Corp Ltd”) and the proper purpose
rule.121 With respect, this conclusion cannot be reconciled with the
principle that in non-disclosure cases, good faith in the company’s
interest is immaterial to the right of rescission or affirmation. The
preponderance of authorities is that affirmation brings the matter to
a complete end and it is wrong to vex a party twice. In addition to
Regal (Hastings) Ltd, Northwest Transportation Co and Sharma v Sharma,
in Suisse Atlantique Societe d’Armement Maritime SA v NV Rotterdamsche
Kolen Centrale122 (“Suisse Atlantique”), it was held:
In general, it cannot be disputed that where a party having an option
to treat a contract at an end nevertheless affirms it, that contract and
all its terms must remain in full force and effect for the benefit of
both parties during the remainder of the period of performance, for
it is not possible even for the innocent party to make a new contract
between the parties without the concurrence of the other.123
119
120
121
122
123

[2014] BCC 73, CA. See discussion in para [52] below.
[1970] Ch 62.
Supra, n 44 at [183]–[184].
[1967] 1 AC 361.
Ibid, at p 419F–G.
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[50] The codified General Duty in section 213 is silent with respect to
the nature of the breach. In contrast, the nature of the breach is explicit
in sections 221 and 218. In cases of transgression, it is generally correct
that a director is barred from claiming that he had acted in good faith
in the company’s interest because self-interest is a vitiating factor:
Howard Smith Limited v Ampol Petroleum Ltd124 (“Howard Smith Ltd”).
However, the vitiating element in sections 221 and 218 is non-disclosure
and nothing more is required. The principle that no inquiry will be
entertained with respect to good faith and whether the transaction
was in the company’s best interest is beyond doubt.
[51] Specifically, the proper purpose rule has no part to play in nondisclosure of interest. It plays an important part in cases where it is not
doubted that the directors had acted in good faith in the company’s
interest, but the directors had nonetheless utilised the company’s
power to achieve a purpose not justified by the instrument creating
the power: Vatcher v Paul125 (“Vatcher“) and Howard Smith Ltd. A breach
of the duty of disclosure is simply non-disclosure and not whether
there is an unconstitutional exercise of power to achieve a purpose that
falls outside the constitution. The classical case is Bamford v Bamford126
where the cases of Regal (Hastings) Ltd and Northwest Transportation
Co were applied. Russell LJ held:
I do not accept this argument, which seems to me to run counter to
the general situation that impropriety by directors in the exercise of
their undoubted powers is a proper matter for waiver or disapproval
by ordinary resolution. Basically the argument treats an allotment by
directors otherwise than bona fide in the interests of the company as
a nullity, which it is not. In truth the allotment of shares by directors
not bona fide in the interests of the company is not an act outside the
articles: it is an act within the articles, but in breach of the general
duty laid on them by their office as directors to act in all matters
committed to them bona fide in the interests of the company.127
124 [1974] AC 821.
125 [1919] AC 378.
126 [1970] Ch 212. See Perak Integrated Networks Services Sdn Bhd v Urban Domain Sdn
Bhd (bagi pihak dirinya dan Pins OSC & Maintenance Services Sdn Bhd melalui tindakan
derivatif) & Anor [2018] 3 AMR 865; [2018] 4 MLJ 1, FC where Bamford v Bamford
was cited with approval at [40]; and Teoh Peng Phe v Wan & Co [2001] 5 MLJ 149
at 160G. See also Progress Property Co Ltd v Moore & Anor [2008] EWHC 2577 (Ch)
at [50]. See further Whitehouse v Carlton Hotel Pty Ltd (1987) 162 CLR 285 at 294.
127 Bamford v Bamford, ibid at p 242.
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[52] In Winthrop Investments Ltd v Winns Ltd,128 the principle in Bamford
v Bamford was applied – informed ratification or approval of voidable
transactions negative the breach of fiduciary or statutory duty. In EIC
Services Ltd & Anor v Phipps & Ors129 (“EIC Services Ltd”), it is immaterial
that subsequent assent is characterised as an agreement, ratification,
waiver, or estoppel. In Sharma v Sharma, where a director exploited
corporate opportunity for his personal gain with full knowledge of
the shareholders, it was unanimously held “then that conduct is not a
breach of fiduciary or statutory duty”.130
[53] It is not the business of the court to interfere with management
decisions. Affirmation disentitles the company to complain about a
bad contractual bargain, or to claim for secret profits derived from
the contract which it had elected to affirm.
[54] The proper purpose rule, applied in Golden Cash Harvest, is
contextually inappropriate to the issue of non-disclosure. It is irrelevant
to inquire into what “caused” the breach by asking “But for the improper
purpose, would the directors have exercised their powers that way?” To
do so in this area of the law opens up an abyss of imponderables. In
another area of the law, where there are mixed purposes in the exercise
of powers, comprising of permissible and impermissible purposes,
the court must determine whether the permissible or impermissible
purpose was the substantial purpose: Howard Smith Ltd. In Australia,
the “but for” causation test is applied where there are mixed purposes.
In England, the issue remains controversial since the obiter dictum
of Lord Sumption in Eclairs Group Ltd v JKX Oil & Gas plc,131 which
adopted the “but for” causation test and departed from the substantial
purpose test in Howard Smith Ltd. In Malaysia, the substantial purpose
test is applied.132

128 (1975) 1 ACLR 219.
129 [2004] 2 BCLC 589 at [122], per Neuberger J (later, Lord Neuberger SCJ). The
decision was reversed on appeal but not on this point.
130 Ibid, at [52]. See also Instant Access Properties Ltd (in liquidation) v Rosser & Anor
[2018] EWHC 756 (Ch).
131 [2016] BCLC 1.
132 Pioneer Haven Sdn Bhd v Ho Hup Construction Co Ltd and Other Appeals [2012] 3
AMR 297; [2012] 3 MLJ 616, CA; and Tengku Dato’ Ibrahim Petra bin Tengku Indra
Petra v Petra Perdana Berhad [2018] 1 AMR 517; [2018] 2 MLJ 177, FC.
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No-profit rule
[55] The relationship-based duty is the common element in the selfdealing and the no-profit rule. In substance, there is no difference
between being swayed by “personal interest” and acting to obtain
a “personal advantage”. Both are the products of acts of disloyalty.
Common law examples of personal advantage include the taking
of bribes,133 making secret commissions,134 usurpation of maturing
corporate opportunities135 and diverting the business, clients or
misappropriating confidential information of the company.136
[56] Under the no-profit rule, a company that is incapable of pursuing
an opportunity to make a profit may hold a director accountable for
failure to make disclosure: Regal (Hastings) Ltd. This is because the
information about the opportunity and the opportunity itself came
to the directors in the course and by virtue of the relationship137 and
in this strict relationship-based approach, good faith and the inability
of the company are irrelevant.138 “Information” is not restricted to
confidential information in equity and the broader view is that it will
suffice if the director makes improper use of the information obtained
by him in the course of his office.139
[57] The strict relationship-based approach under the no-profit rule
has given rise to controversy in cases where a company has no interest
in the business or opportunity, or the company had restricted its scope
133 See Sumitomo Bank Ltd v Kartika Ratna Thahir & Ors and Another Matter [1993]
1 SLR 735 where Lai Kew Chai J (as he then was) discussed bribes and secret
commissions and rejected the decision in Lister & Co v Stubbs that a proprietary
remedy is not available. Affirmed on appeal [1994] 3 SLR (R) 312.
134 De Bussche v Alt (1878) 8 Ch D 286.
135 Sundai (M) Sdn Bhd v Masato Saito & Ors [2013] 9 MLJ 729. See also Foster Byrant
Surveying Ltd v Bryant [2007] BCC 804. See the authorities cited at [48]–[78].
136 Yukilon Manufacturing Sdn Bhd v Dato Wong Gek Meng & Ors [1997] 2 MLJ 212;
Avel Consultants Sdn Bhd & Anor v Mohd Zain Yusof & Ors [1985] 2 MLJ 209.
137 Regal (Hastings) Ltd v Gulliver [1942] 1 All ER 378 at 387, per Lord Russell.
138 In Regal (Hastings) Ltd, it was the directors who unilaterally decided that the
company could not afford to come up with the £2,000 to realise the corporate
opportunity. The 20 shareholders were not consulted.
139 Re Colorado Products Pty Ltd (in provisional liquidation) (2014) 101 ACSR 233 at
[443]. See The Board of Trustees of the Sabah Foundation & Ors v Datuk Syed Kechik
bin Syed Mohamed & Anor [1999] 6 MLJ 497; Sundai (M) Sdn Bhd v Masato Saito &
Ors [2013] 9 MLJ 729; Avel Consultants Sdn Bhd & Anor v Mohd Zain Yusof & Ors
[1985] 2 MLJ 209 for misuse of information.
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or line of business. In England, the relationship-based approach is
applied. In Bhullar v Bhullar,140 the board had decided that the company
would not acquire further property for investment. Certain directors
subsequently acquired an investment property for themselves and
were made liable. In Re Allied Business and Financial Consultants Ltd;
O’Donnell v Shanahan141 (“O’Donnell v Shanahan”), the directors were
held liable even though the impugned subject matter was not within
the scope or line of the company’s business. In both the cases, the
effect is that there had been a misuse or abuse of office.
[58] Australian case law favours the proposition that the conflict
rule should not be inexorably applied.142 Rather, it should be applied
with regard to the particular circumstances of the relationship, the
nature and scope of the activities or undertakings of the beneficiary
and the function and responsibilities the fiduciary has assumed to
perform.143 This fact-sensitive approach is reflected in the judgment
of Lord Upjohn in Boardman v Phipps:144
… that relationship must be examined to see what duties are thereby
imposed upon the agent, to see what is the scope and ambit of the
duties charged upon him … Having defined the scope of those duties
one must see whether he has committed some breach thereof and
by placing himself within the scope and ambit of those duties in a
position where his duty and interest may possibly conflict. It is only
at this stage that any question of accountability arises.145

[59] In Poon Ka Man Jason v Cheng Wai Tao & Ors,146 the Hong Kong
Court of Final Appeal thought that the decision in O’Donnell v

140 [2003] 2 BCLC 241.
141 [2009] 2 BCLC 666. In this case, the principle in Aas v Benham was distinguished
on the basis that a director fiduciary is a general fiduciary and therefore the scope
of business is irrelevant.
142 Hospital Products Ltd v United States Surgical Corp & Ors (1984) 156 CLR at 104, per
Mason J citing Phelan v Middle States Oil Corp 220 F 2d 593 (1995). This departs
from the case of Parker v Mckenna (1874) LR 10 Ch App 96 where James LJ said
that the principles were “inflexible” and had to be applied “inexorably”.
143 The cases have been collected in the judgment of Bathurst CJ in Australian Careers
Institute Pty Ltd & Ors v Australian Institute of Fitness Pty Ltd (2017) 116 ACSR 566
at [3]–[5].
144 [1967] 2 AC 46.
145 Ibid, at 127.
146 [2017] 1 HKC 463, CFA.
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Shanahan went too far in distinguishing the case of Aas v Benham147
that a different test is applicable to partners and directors as both are
established categories of fiduciaries. The scope of business test should
also be applied in the corporate context.
[60] In limited circumstances, the English courts have adopted
“a common sense and merits based approach”, paying care and
sensitivity both to the facts and other principles provided this approach
“does not intrude on the misuse of company’s property whether in the form
of business opportunities or trade secrets”: Foster Bryant Surveying Ltd v
Bryant & Anor148 and In Plus Group Ltd & Ors v Pyke.149 In the former
case, the director was excluded from his role as director and his
resignation was unaccompanied by acts of disloyalty.150 In the latter
case, the director had been expelled from management.
Antecedent consent or ratification in general meeting
[61] Consent of the general meeting may be given in advance or
subsequently by ratification under section 218 of the CA 2016 upon a
full and frank disclosure of the interest involved. A notice of a meeting
accompanied by an agenda may not in all cases sufficiently explain
the extent and nature of the proposed resolution to be passed. In
such cases, a circular or explanatory statement should be furnished to
obtain the informed consent of the general meeting. In Kaye v Croydon
Tramways Co,151 there was insufficient disclosure as the general meeting
was not informed that the approval of the transactions would result
in the directors obtaining compensation for loss of office. Similarly,
in Baillie v Oriental Telephone and Electric Co Ltd,152 where shareholders
were not informed that alteration of the articles would have had the
effect of authorising and making legitimate the large sums of money
received by directors in a subsidiary company.
147
148
149
150

[1891] 2 Ch 244.
[2007] BCC 804.
[2002] 2 BCLC 201.
See Island Export Finance Ltd v Umunna [1986] BCLC 460; Framlington Group plc
v Anderson [1995] 1 BCLC 475. cf Industrial Development Consultants Ltd v Cooley
[1972] 2 All ER 162; Canadian Aero Service Ltd v O’Malley 40 DLR (3d) 371; Natural
Extracts Pty Ltd & Anor v Stotter & Ors (1997) 24 ACSR 110. See also Northampton
Regional Livestock Centre Co Ltd v Cowling & Anor [2014] EWHC 30 (QB) at [196]–
[198] for the circumstances under which a resigning director may still be held
liable.
151 [1898] 1 Ch 358.
152 [1915] 1 Ch 503.
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[62] There is no statutory provision in the CA 2016 governing the
ratification of acts giving rise to liability on the part of directors.
Section 239 of the Companies Act 2016 (UK) governs ratification of
directors’ breach of duty or breach of trust, negligence or default by
resolution of the company in general meeting but does not affect
the operation of the Duomatic principle. Interested directors who
are shareholders or shareholders connected to them cannot vote,
overruling the decision in North-West Transportation Co and giving
effect to the decision in Cook.
Remedies
[63] Civil remedies flowing from a breach of section 218 or section 221
are determined under the general law. The primary remedy for the
self-dealing rule is rescission of the contract. If rescission is impossible
or inappropriate, the director must make good the financial equivalent
of the loss suffered by the company. Where the law allows for multiple
remedies, double recovery or double counting of loss in respect of the
same subject matter is not allowed.153
[64] Under the no-profit rule, transactions entered into with a third
party tainted with the element of bribery or secret commission may
be rescinded by the company provided the third party knew of the
fiduciary status of the recipient with the company.154 Otherwise,
the company may only claim the bribe or secret commission from
the director or officer.155 The right is not dependent on whether the
company had suffered a loss and the law treats the recipient as a
constructive trustee.156
Personal and proprietary remedies
[65] A fiduciary who receives a benefit in breach of his fiduciary duty
will ordinarily be ordered to account to the principal for that benefit
and pay a sum equivalent to the benefit as equitable compensation.157
153 Mahesan v Malaysia Government Officers’ Co-operative Housing Society Ltd [1979]
AC 374, PC.
154 The right to do so is on the basis of dishonest assistance.
155 Tan Sri Dato’ Dr Awang Had bin Salleh & Anor v Dato’ Haji Mohamed Haniffa bin
Haji Abdullah [2007] 6 AMR 27; [2007] 6 MLJ 293. See also Boston Deep Sea Fishing
and Ice Co v Ansell (1888) 39 Ch D 339; Furs Ltd v Tomkies (1936) 54 CLR 583.
156 [1979] AC 374, PC at 380, per Lord Diplock.
157 Regal (Hastings) Ltd [1942] 1 All ER 378.
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This relief in equity is “primarily restitutionary or restorative rather
than compensatory” and it is a personal remedy.158 Generally, an
account of profits will not be ordered if the plaintiff had stood by and
permitted the defendant to make the profits and estoppel, laches and
acquiescence would operate as a discretionary bar.159
[66] A fiduciary who acquires a benefit or opportunity by virtue of
his fiduciary position is taken to have acquired it for the benefit of
the beneficiary160 and an “institutional constructive trust” is imposed
upon the fiduciary by operation of law and it gives rise to a proprietary
remedy in addition to the beneficiary’s personal remedy and an election
must be made between the two remedies. The difference between an
“institutional constructive trust” and a “remedial constructive trust”
was explained by Lord Browne-Wilkinson in Westdeutsche Landesbank
Girozentrale v Islington London Borough Council.161 It was said:
… Under an institutional constructive trust, the trust arises by
operation of law as from the date of the circumstances which give
rise to it: the function of the court is merely to declare that such trust
has arisen in the past. The consequences that flow from such trust
having arisen (including the possibly unfair consequences to third
parties who in the interim have received the trust property) are
also determined by rules of law, not under a discretion. A remedial
constructive trust, as I understand it, is different. It is a judicial remedy
giving rise to an enforceable equitable obligation: the extent to which
it operates retrospectively to the prejudice of third parties lies in the
discretion of the court …162

[67] In FHR European Ventures LLP & Ors v Mankarious & Ors163 (“FHR
European Ventures LLP”) it was held that a personal and proprietary
remedy is available to all unauthorised benefits received by an agent
by virtue of his fiduciary office or as the result of an opportunity
158 Bristol and West Building Society v Mothew [1998] Ch 1 at 18, per Millet LJ (as he
then was).
159 Warman International Ltd & Anor v Dwyer & Ors (1995) 182 CLR 544 at 559.
160 The genesis of this rule is traceable to Keech v Sanford (1736) 25 ER 223. See also
Cook; Boardman v Phipps [1964] 2 All ER 187; Bhullar v Bhullar [2003] 2 BCLC 241
at [28], per Johnathan Parker LJ.
161 [1996] AC 669.
162 Ibid, at pp 714–715. Generally, see Alastair Hudson, Equity and Trusts, 9th edn,
chapter 12.
163 [2014] 4 All ER 79, UKSC.
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which resulted from his fiduciary position, including bribes or secret
commissions. On bribes and secret commissions, the decision in Lister
& Co v Stubbs164 (“Lister & Co”) that it only gives rise to a creditor and
debtor relationship because the beneficiary never had a pre-existing
proprietary interest in the bribe or secret commission to justify any
proprietary remedy165 is no longer good law. This means that the
process of tracing166 is available and in the event of bankruptcy of
the fiduciary, the beneficiary has priority over the general body of
creditors.167 In Bank Bumiputra Malaysia Berhad & Anor v Lorrain Esme
Osman & Ors,168 reference was made to Lister & Co.169 The High Court
nonetheless held that the plaintiff was entitled to a declaration that
the monies received were held on constructive trust.170
Limitation period
[68] Section 22 of the Limitation Act 1953 applies to cases of breach
of trust. The meaning of “trust” and “trustee” in the Limitation Act
1953 have the same meaning as defined in section 3 of the Trustee Act
1949. The meaning extends to “implied and constructive trust” and
section 2 of the Specific Relief Act 1950 defines “trust” to cover every
specie of trust, or constructive fiduciary ownership. In the past, the
term “constructive trust” or “constructive trustee” had been loosely
used to include persons who are not express trustees and strangers
to a trust for the purpose of finding a basis for liability. In Paragon
Finance plc v D B Thakerar & Co (a firm),171 a distinction was drawn
between Class 1 and Class 2 constructive trustees – the limitation
period does not apply to the former category of constructive trustees
but to the latter category. In Peconic Industrial Development Ltd v Lau

164 (1890) 45 Ch D 1. Not followed in Attorney-General (Hong Kong) v Reid [1994]
1 AC 324; Grimaldi v Chameleon Mining NL (No. 2) 87 ACSR 260 at [576]–[584];
Sumitomo Bank Ltd v Kartika Thahir & Ors and Another Matter [1993] 1 SLR 735.
Affirmed on appeal [1993] 3 SLR 257.
165 See the judgment of Collins J in Daraydan Holdings Ltd v Solland International Ltd
[2005] Ch 119 at [78].
166 For the concept of tracing, see Boscawen v Bajwa [1995] 4 All ER 769; Foskett v
McKeown [2001] 1AC 102.
167 FHR European Ventures LLP [2014] 4 All ER 79 at [1].
168 [1987] 2 MLJ 633.
169 Ibid, at p 637F.
170 Ibid, at p 638D.
171 [1999] 1 All ER 400 at 407–410
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Kwok Fai,172 an accessory or dishonest assister or a knowing recipient
is not a Class 1 constructive trustee.173
[69] In Dato Wira A Nordin bin Mohd Amin & Ors v Rajoo a/l Selvappan
& Ors174 (“Dato Wira A Nordin bin Mohd Amin & Ors”), an attempt was
made to interpret section 22 of the Limitation Act 1953. Unfortunately,
it was not analysed and interpreted from the perspective of trust
laws and no distinction was drawn between the different classes of
constructive trustees. The approach taken in Dato Wira A Nordin bin
Mohd Amin & Ors was rejected in Burnden Holdings (UK) Ltd v Fielding
& Anor.175 In the author’s respectful view, the interpretation given by
Nallini Pathmanathan J (as her Ladyship then was) in Kamdar Sdn Bhd
v Bipinchandra Balvantrai & Ors,176 is consistent with the preponderance
of authorities:
… The line between Class 1 and Class 2 constructive trustees turns
on whether the trust or trust-like relationship existed even before
the wrongful transaction in question, in which case, it would be a
Class 1 trustee.177

[70] A director, by virtue of his status as a fiduciary, is in constructive
fiduciary ownership of the property of a company, or is a Class 1
constructive trustee and there is no limitation period for actions against
directors for breach of trust of the assets of a company.178

172 [2009] 5 HKC 135, CFA. This case concerned s 20 of the Limitation Ordinance
(Cap 347) (Hong Kong).
173 See also the majority judgment of the Supreme Court (UK) dealing with s 21 of
the Limitation Act 1980 (UK) in Williams v Central Bank of Nigeria [2014] 2 All ER
489.
174 [2007] 4 AMR 793; [2007] 5 MLJ 297, CA.
175 [2017] 1 WLR 39.
176 [2017] 1 CLJ 369.
177 Ibid, at p 400.
178 Carrian Investments Ltd (in liquidation) v Wong Chong-po (alias Ananta Uengsakul)
& Ors [1986] 5 HKLR 945; China Everbright IHD Pacific Ltd v Ch’ng Poh [2002]
HKCU 130.

